MEMORANDUM FOR RECORD OF APPEAL TO CITY COUNCIL OF
PLANNING COMMISSION DENIAL OF SITE PLAN APPLICATION BY ALATUS
FOR LEXINGTON APPARTMENTS.
2/6/21 By: Frogtown Neighborhood Association and Housing Justice Center
The City Council needs to be aware of two critical points regarding the Alatus appeal:
First, as the attached emails and the Alatus testimony at the Zoning Committee
hearing indicate, Alatus is not proposing to use tax savings from the St. Paul 4(d) program
to provide more affordable rents. Rather, the 4(d) tax savings will simply enhance the bottom
line of the project’s cash flow. At the January 14, 2021 Zoning Committee hearing, Chris
Osmundson, project director for Alatus, indicated that 155 units would be affordable at 60% of
AMI. There was no discussion of unit sizes or actual rents. There was no mention of the use of
or need for 4(d) and the Alatus representation regarding affordability therefore did not depend in
any way on use of 4(d). Two weeks later, Osmundson sent the emails attached as Exhibit 1 to
City staff, for the first time seeking to “the ability of us to enroll” in the City’s 4(d) program and
“curious” about its potential availability for the project. It is quite clear that Osmundson’s
representation regarding 155 units at 60% of AMI did not in any way depend on 4(d).
Further, Alatus has indicated an intent to falsely indicate to the City Council an
agreement by Wilder to provide a land write-down in order to facilitate deeper
affordability. Attached as exhibit 2 is an email received from Osmundson on 4/1/21. It states
that Wilder has agreed to write down the purchase price of the site to permit 20 of the 4(d) units
to be available at 50% of AMI and that will be presented to the City Council prior to the 4/7/21
Council meeting. However, attached as Exhibit 3 is an April 3 email from Wilder’s director
indicating that no such agreement has been reached with Alatus. An April 5 call from Wilder
staff further indicated that Wilder has only had a very preliminary discussion of potential
alternatives with Alatus.
In response to the 4/1 Alatus email, we responded suggesting the use of 4(d) to provide
additional affordability beyond 60% of AMI. Osmundson’s reply, attached as Exhibit 4,
however makes it clear that Alatus has no intention of using the 4(d) tax savings to provide
additional affordability beyond what he had already represented to the Planning Commission.
He further makes clear that the enhancement Alatus proposes, providing 20 units affordable at
50% of AMI comes solely from the purported agreement by Wilder to reduce the purchase price.
So Alatus is proposing to: divert (so far hypothetical) Wilder resources to accomplish rent
reductions that Alatus could achieve with about one third of the 4(d) tax savings; using
community concerns about affordability to convince the City to provide 4(d) to do what Alatus
promised the Planning Commission to do before they were even aware of 4(d); and then to
pocket all of the scarce City 4(d) resources provided by the City.
It should be clear from the above that the City Council should not take seriously any
pronouncement by Alatus of its affordability intentions. The City should reject the Alatus
appeal and tell them to submit another site plan application only when they are ready to
make firm, binding, written commitments to an acceptable level of affordability. Any
approval of the Alatus project should require at least the 10 year guarantee they have proposed of
144 units meeting the minimal 4(d) standard with 20 1-BR and 2-BR apartments at 50% of AMI,
all without any 4(d) from the City. Further, approval should be conditioned on Alatus applying
for and accepting 4(d) and applying all of it to a further subset of the 4(d) units to provide even
lower rents, down to 30% of AMI. This can be done because Alatus does not need 4(d) to

achieve 60% of AMI, necessary for 4(d) eligibility, on half its units. Thus all of the 4(d) tax
savings can be applied to a sub-set of the 4(d) apartments reducing their rents well below 60%
AMI, with the remainder of the 4(d) units at 60%
Second, the purported Planning Commission finding which Alatus is appealing
violates state law. Because the City is proceeding in violation of state law, there is a danger that
whatever action it takes will be found arbitrary and capricious in any subsequent litigation. The
purported finding states that “the site plan is generally consistent with the applicable policies of
the 2040 Saint Paul Comprehensive Plan.” The Planning Commission never made such a
finding and the Commission discussion indicates the opposite. Even some of the members
voting to approve the site plan expressed concern that it was not consistent with the
Comprehensive Plan. What the Planning Commission actually found was this, as can easily be
determined from the meeting minutes and the meeting video:

MOTION: Commissioner Perryman moved under the authority of the
City’s Legislative Code, based on findings 1 and 2, that the application
of Alatus Development LLC for a site plan for a 6-story, mixed-use
building at 411 and 417 Lexington Pkwy N is DENIED. The motion
carried8-7 (Baker, Edgerton, Grill, Hood, Lindeke, Risberg, Underwood
with 2 abstentions (Reilly, Yang) on a roll call vote.
That is the entire extent of the Planning Commission findings in denying the Alatus site plan
application. There has been no other Commission action.
The representation by City staff to Alatus and to the Council as to the Planning
Commission resolution which is being appealed violates state law in two important ways. Minn.
Stat. 15.99 Subd. 2(c) permits a subsequent addition of written reasons for a denial; but imposes
two requirements, neither of which was complied with here. First, the written reasons for the
denial must have been adopted by the Commission at the next meeting following the denial. The
Planning Commission was never presented with, and therefore never adopted, the staff’s re-write
of the Commission’s denial resolution. Second, the written statement must be consistent with the
reasons stated for the denial. They are not. No Commissioner supporting the motion to deny
ever expressed a belief that the project was generally consistent with the Comprehensive Plan.
The City Council must fix the record on appeal prior to making any decisions on the
appeal.
Absent a commitment for additional affordability as set out above, the City Council
should deny the site plan application on the following grounds:
The St. Paul Zoning Code, § 61.402(c)(1) requires a finding of consistency
with the City’s Comprehensive Plan and plans for sub-areas of the city. The
Minnesota Supreme Court has determined that inconsistency with a
comprehensive plan constitutes permissible grounds for rejection of a land use
application. See, Barton Contracting Co. v. City of Afton, N.W.2d 712,717 Minn.
1978) and Hubbard Broadcasting Co. v. City of Afton, 323 N.W.2d 757, 763
(Minn. 1982).

For a number of reasons, the Alatus site plan proposal for Lexington
Apartments is inconsistent with the Comprehensive Plan and sub-area plans:
The City’s 2040 Comprehensive Plan provides that the Plan must be
construed in light of the City’s Core Values, the Community’s Priorities, and the
City’s Current Focus Areas.. All of these prominently feature: “Equity and
Opportunity” (Core Values); “Equity and Sustainability” ((Community Priorities);
and “Equitable Cities” creating opportunities for all residents and reducing
disparities (Focus Areas).
Key goals supporting equity include: Land Use chapter: 3. Equitablydistributed community amenities, access to employment and housing choice;
While another goal is simply growth around transit, this goal does not, by itself,
advance equity. Transportation Chapter: 3. A transportation system that
supports access to employment and economic opportunity; Housing Chapter: 3.
Fair and equitable access to housing for all city residents; and 6. improved access
to affordable housing.
The first paragraph in the introduction to the transit-oriented
development study quoted at length in The Land Use Chapter of the
Comprehensive Plan says: “A primary approach to eTOD [equitable transit
oriented development] is the preservation and creation of dedicated affordable
housing, which can ensure that high-opportunity neighborhoods are open to
people from all walks of life.”
Housing Policy H-37 is to “encourage the development of affordable
housing in areas well served by transit.” .
The Union Park Community Plan, Policy H1.2 is: “Support efforts to
develop a wide range of housing affordability levels, promoting more affordable
housing along major transit routes including…the Green Line Light Rail Line.”
This project is inconsistent with all of the above goals and policies. The
existence of one transit goal to foster growth around transit by itself does not
offset all of the above inconsistencies, especially in light of the overarching
requirement of advancement of equity.
Apartments adjacent to a transit stop priced above 50% of AMI do not
advance equity and are not consistent with key Comprehensive Plan goals and
policies. They serve only a very small portion of renter households in need. The
most recent HUD CHAS (Comprehensive Housing Affordability Strategy) data
show that 99% of the 13,845 St. Paul renter households currently paying more
than half their income for rent have incomes less than 50% of AMI and the vast
majority of these have far lower incomes. Restricting occupancy at the
Lexington Apartments to units priced at 60% of AMI and higher is inconsistent
with the Comprehensive Plans emphasis on advancing City equity as it has a
disparately adverse impact on households of color. The HUD CHAS data indicate
that households of color with incomes at or below 50% of AMI, incomes
excluding them from Lexington Apartments, are three times as likely as white,
non-Hispanic households to have severe housing problems.

The actual Planning Commission resolution also found that the site plan
was inconsistent with applicable ordinances of the City. The Commission was
referring to §§ 66.343(b)(2) and (b)(16). The first requires careful management
of transitions to surrounding lower density managed through careful attention to
building height, scale, and massing. Such transition to the adjacent properties is
absent in this case, with no attempt to step down height or otherwise
accommodate adjacent lower density uses, particularly the single family to the
direct south of the site. The second requires preservation and extension of
existing streets and alleys as part of any new development. The development as
designed precludes the restoration of Fuller Avenue east/west connections.
The Alatus response to the first requirement is that the surrounding uses
(which under the ordinance must be “unique to the property”) make compliance
impractical. But the whole point of a requirement for transitions applies only
when a new use is not otherwise compatible with an existing use. There is
nothing unique to the property related to the surrounding uses. Rather Alatus
simply does not want to comply and its appeal response is to simply wish the
requirement away.
As to the second requirement, Alatus ignores that the restoration of
street connections is a requirement, “whenever possible,” not an option. The
Alatus appeal only mentions Lexington Avenue and does not even mention, let
alone address, the Commission’s issue with connecting Fuller Avenue.

