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Doar Representative Smith: -
" phack you for your eemespondence of Qctober 30, 2003 conseming fhe lepality of certain

niunicipa} piograms which imposs sdminismiive aenplties upon persans-violating state laws_anﬁ '
logal ordinances. | ‘ :

- FACTS AND BACKGRom '

You provided with your letter examples of city ordinavces and sxplanatory matériais
from both home-role and. statutory gities deserfbing “administrative offense™ procedures
established by those cites. ' : h i

Most of the provedures are simitar in severs] respests:

1 Ti:e}" are intended to provide an “informel, cost-sffective and expeditions
: a;mmaﬁvaa“muadiﬁunalpmsecmﬁons for cerfain minqr.uﬁ'gnscs. ‘

2. The covered offensss inclede violations of fhe siste waffic code (Mim. Stat.
 Ch. 169) end conforming local ordinances, othar siatotory offenses such as illegal
Frewiiks (Ming. Stat. Ch. 524), distmbing the peace (Minn. Stat. § 6§08.72) and
shoplifiing (Minn, Stzt. §609.52), and copduct feguisted solely by Jocsl
ordinances such as curfew vioktions, filure to wmow lawns mnd alcohol
consnmpiion in public parks. ’ S

3. They purport to be “vnﬁn:tarf’ in that persons charged cem elect to be prosecated
wnder the normal misdemeanor-or pelty misdemesnor process instead.

4, They inciude 2 schedule of monstary penslfies for spaciﬁe@ offemses. The
. penalties ars ofien lower fhan those normally imposed by courts for shmilar

ofienses.
5. Al n;onaj coﬁected as administretive penalties i= retxined by the city.
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6. None apparenﬂy provide for reporing any information 't other govemmental
agencies concerning persons “convicted” af, or admitting, violstions.

7. - Failure to pay the city’s administrative penalty results in the city’s pursting a
" normal misdemeanor or petty misdemesnor prosecution in the courts.

Some of the programs pmwde alleged offenders 2 means 1o challenge the imposition of
administrative pemalties by way of i hearing conducted by a local official ar appointed panel.

Others provide that a challenge to fhe civil penelty will result in the fling of the pertinent
misdemeanor or peity imisdemeznor charge in court. i

“You also enclosed nformation conceming a diversior. program employed by one city
whereby local peace officers have the option of “holding™ citations for certain traffic offenses to
give violators an opportunity to complete an eight-hour traffic safety ‘course for which the
violator must pay $75. If the viclator completes the course within 21 days, the citation is “tom
up.il

Cities have cited the need for increased revennies, along with frustration over fhe time and.

resources yequired for cowt prosecutions, and the resnlts achieved thereby, as reasons for

creating their own enforcement programs. You note thatthe State Auditor has recently expressad
her views quesnumngihe authority of cities fo adopt such procedures.

Based upon this mfmmaton, you ask the follomng questions.

1. TIsit pemnssible for a local governmental unit to issue, for an act that would be the
equivalent of 2 misdemeanor, gross misdemeanor, or felony under state law, an
administrative citation that provides a penalty substantially below that which
would be imposed for a violation of the comparable statute? '

2. Does stafe law preempt county or statutory or home rule cherter city ordinances or
policies that allow local law enforcement to assess administrative samctions in lieu

of, in addifion to, or as an alternative to a citation for a state iraffic law violation?

A Do local administrative procedures and sanctions conflict with state laws intended

to punich repeat fraffic violafors such as Mimn. Stat. § 169.89, subd. 1, and
§171.18 (2002)? '

Does state !nw preemipt coum.y ordinances, statutory city ordinances, or home-rule
city ordinances that allow traffic offenders to attend a driver-safery diversion

program in liew of being charged with a peity misdemeanor tmﬁic citation? Are
such ordinances or policies in conflict with state law?
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5. . Do iocal adminisiaiive hearing procetiures deny alleged oxdinance viclators any
 of their constitutionally protected dus process or equal profection rights?

6. Do local administrative hearing provedurss viclate the principle of separation of
powers between the execntive branth and the judicial branch by infringing on the -
 disteiot eonrt’s oiiginal jurisdiction? ' )

Guranalyms of these issues is set forth below,
LAW AND ARALYSIS

 As a preliminery matter, his Qffics does not render opinions ok hypothetical qnestions, .
conduct cenersl revisws of Josal ensctments or proposals to identify possible legal issuss or
evaluate the constittionafity of legislative epactments, See Op. Atty. Gen. 6202, May &, 1975,

 Conseguently, we are mable to render definifive opinions fhet folly address the complets range
of isenes implicit in yoir questions. We ean, howsver, offer the fllowing eompyenis which wa
‘hope will be hielpful to the committes in its deliberations. '

First, as, you probably know, citles, as subdivisions of the state, have only those powers
. that are expressly granted by statute or charter, or ave reasonsbie and necessary to imnplementation

of such express powess, Sez, .., County Joe, e, v. City of Eagan, S60N.W.24 681 (Mimm.
- 1997): : |

Second, in the exercise of their general express or implied powers, citics may not
establish programs or procedirss that are incompatible with state statutes or address arcas of the
law that have hesn precinpted: by swis law either expressly or by implication. See, eg,
LaCresceny Twp v City of LaCreseany, SIS NW.24 GOE (Minn. Ct. app. 1994); Novthwest
Residence v. City of Brooklm Perk, 352 N.W24 764 (Minn. Ct. App. 1984). This principle
applies notwithstanding the brpad powers of self-goyernment generally exercised vnder home-
rile cherters, As moted by the Court in State ex rel. Town of Lowell v. Ciy of Crooksion,

- 202 Mim. 526, 91 W.W.2d 81 (1958): ‘ :

The power mnfe;ﬁdwgn cities to frame and adopt home mils chartsrs is Finmited -
by the provisions that such charter shall always be in harpnogy with and subject to
the constitetion and laws of the siate. C '

I, & 578, 91 H.W.24 at 83,

" Ta general, (2) direct sonfict ocouis when “the ordinance and the statate conlain express
or implisd terms that ave frreconcilable;” (b) more specificalty, an ordinance confiicts with siate
lew if'3t “permirs what the statute forbids;™ (¢} similarly, there is confiict if the ordinance “forbids
what the statute expressly penmitsy” and (@) “no confliet exists where the ordinance, though
different, i mersly additional and complementary to or in aid and furtherance of the stafiute.”
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Mangold Midwest Co. v. Village of Richfiald, 774 Minn. 347, 352, 143N.W.24 813, 81617
{1966) (citations omited). - _

Iu evalusting whether 2a gzez of law has been proemipted by fhe logiskaure, tie coars
will comsider: (1) e subject matier regulated; (2) whether the sabject matier is so fully ciave}',eﬂ
oy staip Jaw that it hes hetomse solely 2 Tatter of siate soncarm; (3) whether any partial legislaion
on the subjest matier ovinoss o intent to treat the subject maiter as being solely & state consern;
and (4) whether the pature of fhe subjest matier is such fhat focal regulstion will have e adverss -
gffent on the geoeral state population. See Mangold Midwest at 358, 243 TL.W.2d 813, £20.

Thisd, both statutory aud charter cities have substantial sufhonity to- enzet repulsory

ordiniances, ses, £.g., Mim. Stet. § #12.221 (2002), md tv fix pezaliics Sor vicktions. -See, e.3, '

Winm, Stet. § 412.231 (2002), which providss:

The conncil shall bave the power 1. declare that the viclation. of any ordinance
shall be a penal offense and to preseribe penaliies therefore. Mo snch penaify shall
exceed e fine of $700 or imprisonment in a city or county jail for o period of 90
days, or’both, s i sifer case the costs of Trosecution may be added. '

Fourth, the Jegislature has, however, pmsm'i‘iseé in detail the prosedures for pio?saauﬁon of
pepal offenses. For sxample, Minn.-Stet, § 487.25, subd. 1 (2002) staies

Subdivision ;. Geperal Exeept as-otherwise provided in sections 487.01 1o .
48738 but subject to the provisions of -section 280.055 [Supreme Comt
anthorized w promwigate roles governing criminal procedurs], pleading, practice,
procedure, and forms in actons or procesdings charging violation of & criminsl -

_law pr 2 fonmicipal ordinance. charter provision, or mie are governad by the rales
of crimival procedure. ‘ :

(Ernphasis added). - Subdivision 10 of thet section allocates the suthority and responsibility for -
prosecution of various vifenses. In general, city ordipance viclations, pstty misdemeanais, and

niisdemeanors coourting within a city must be prosecuted by city attomeys, while felonjes and
most gross misdemesnors must be prosecuted by counfy atiomeys. Minm. Siaft § 48735,
sebd, 10 (2002). -

With the abovs priveiples in mind, we tm vour specific guestions.

1. Given the extent znd detail of fegislation addressing staintory criminsl aifenses
and prosecntion procetuves st farth iIn ion., Stat. chs. 169 and 600 throuph 634, it is clear that
the state has presmpied the field with respect to the offénses and procedures defined in these
statuizs. Covsequently, whils cities ars empowered 10 regulate condoct in areas of locnl nterest
and io suppiement stafutory tegulations in many erses, of, Homan v. Cly of Minneapalis,
623 N.W.2d 281 {Minm. Ct. App. 2001}, ey may aot, in our view, redefine the natore or leval of
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sriminal offenses a5 specified by statute or modify stanutory procedures for enforcement or
penalfies for an offense. .

Furfer, as you know, city comgils are not nermally sutherized 1o direst the coadaet of
county or stave law enforcement officers, It is not ionsistent with state public policy for 5 public
- afficial to divect or urge that city peacs officets not enforce the law of the state to the best of their
dgment and =hility. In addition, while lew mbmement officiels aud ypeossoutors exercise
substaniis Aiscrstion in mekiog srwest and chargiog decisions, those derisions shonld be mads on

& case-by-case basis in terms of factors pestaining io the evidence, tha culpability of the offender -

and the natre of the offense yather than, for example, the offender’s willingness to make 2
-payment directly to fhe city. .

2. Ta the specific cese of taffic offeuses, the legislature has plainly preempted the
field of enforcement. Minn. Stat §169.022 {2000) nrovides: :
The provisions of fhis chapter shail be appliczble and upiform throughout this
stete and in all political subdivisions and municipalities thersin, and no logal
_anﬁnr&yshaﬂ‘enactarenfmmuﬂenrregu}aﬁmmmnﬂictﬁﬂ;thr
provisions of fiis chapter uiless expressly antiorized herein. Local aufhorities
ay adopt trafiic regulations which are awt in. conflict with the provisions of this
chapter; provided, that when any local ordinance regulating traffic covers the
game subject for which a penalty is provided for in this chapter, then the penalty -
provided for viclation of said Jocal ordinance shall be identicsl with the- ponalty
provided for in this chapter for the same offense. ’

3

I Siate v, Hoben, 256 Minn. 436, 98 N.W.2d 813 {1959), the court zffirmed the presmptive
nanneafstmmmﬂﬁsmafuﬂaws: : - :

The fadr that the municipulity is given antharity fo adopt such an ordinance
Anes 1ot dhetige the wature and quality of the offense. As we interpret § 160.03, it
wias tie intertion of the legisizture that the applcation of itz provisions shonld be
viniform throughout the state both a5 to penaltizs end progedures, end requires a
muricipality to utilize state criminal procedure in the prosecution of the act
covered by § 169.03. % would be & strange snomaly for the legislature to define #
cxime, specify punishment thecafore, provide that its application shall be uniform
throngheot the state, and fhen permit 2 municipabty fo prosecute that erime o5 o
civil oifense. ' '

id. at 444, 93 NN'W.24 at 812, .S‘ee also Minn, Stat. §§ 169.91 and 169.99 (2002) which &peﬁﬂ'
the protsdures to be followed by peace officets in connection with arrest of traffic viokors, and
. fe wniform form of teafic ticket, having the offect of 2 summons and compleint, which mist be

-used by 2t peace officers. Consequently, while cities are orapted specific authority to exercise
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certain régulatory control of strests and roads within their boungdsries, they are planly preciuded
' from creating their own enforcement systems inconsistent with those prescribed by statute.

3. Given our Tesponse o the second guestion, it is unnecessary to address whether = -
locsl administrative enforcement systems conflict with state laws in the particuiler mattsr of
providing for keeping records of traffic violstians.. It is likely, however, that the need for uniform.
and consistent implementation of such programs is one reason for the strong legislative assertion
of state preemption in the arez of traffic regulation. : : ,

4. A number of Minnesota statutes and criminal procedire Tules malke a provision
 for pre-trial, or presentencing, “diversion” programs. See, e.g. Minn. Stat. §§ 388.24, 401.065
(2002), 628.69, 30.03, Minn. R, Crim. Proc. Rule 27.05. In particular, in the case of a traffic
violstion, Minn. Stat. § 169.89, subd. 5 authorizes a tris] court: to.Tequire, as part of or in lien of
other penalties, that convicted persons attend 2 driver. improvement clinic. All such programs,
however, require that a trial cowrz meke the determination 2s to whether aftendamce at such a
clinic is appropriate, We are aware of no express authority for local officials wo create a prewrial
diversion program. -

5. Tor the reasons set forth in Op. Atty. Gen. 629, May 9, 1975, the Attomey
General’s Office does not generally address the constitutionality of statutes or govermmentally
established procedures. Thus, we are unsbie to dstermine the constitutionsl validity of varicus -

administrative “hearing procedures” that might be estblished by cities.

I note, however, based on the msterials you submitted, the mazjority of the local
administrative penalty provisions do not appear fo provide for any administrative hearing process
‘at all, Rather, they state that persons who vontest their liability or refuse to pay the essessed
penslty or complete the required training will be charged through the normal judicial chanmels. It
appears that all the programs o which you refer are entirely voluntacy in that the accused may,
withdraw from the process at any time prior to payment of fhe city penalty. Given the slective

nature of these processes, it is Hkely that the due process rights of the accused are not
jeopardized. ‘

6. Likewise, a completely voluntary process would not appear o offend the
separation of powers principles embodied in the constitution or fo encroach upon the judicia)
function. In Holmberg v. Holmberg, 588 N.-W.2d 720 (Minn. 1999), the coust indicated that
eviluation of administrative beearing schemes under the separation of powers doctrine involves
consideration of, inter alia existence of adequate judicial che ks, appealability and voluntariness
of entry into the administrative process. Jd. at 725. Furthenmore, as the court poinied out in
concluding that the role of the administrative board was ot judicial in nature in Adeath'v.
Harmful Substance Compensation Board, 550 N.W.2d 275 (1996):
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The claimant makes no election of remedies by bringing a claim to the
. board; the only purpose of the board’s investigation or hearing is to pravide the
claimznt the opportunity to prove eligibility for en award. The board’s decision is
not only unenforceable but, in fact, decides nothing except whether to make the
claimayt an offer of compensation. If the board makes no offer or if the claimant
considers the offer inadequate, the claimant has the option of turning his or her
back on the board's treatment of the claim. The claimant, wnencumbered by the
board’s response, which is inadmissible in 2 civil action, can then commence &

civil action against the person or pewons alleged to be responsible for the
claimant’s infury.

Id. So long as 2 citizen is not legally bonnd by the clty‘s action until he or she accepts the city’s
“offer” by payment of the specified penalty, the procedures described wonld not likely b found
to impermissibility encroach upon judicial functions.

I hope these comments are helpful to ynu and to ﬂle Cummlttee

l

_ Verytuly yours,
//
’&ENNE“/ ﬂ"/quéf/"” k
Assistant Attorney General
(651) 297-1141 (Voics)
{651) 297-1235 (Fax)

AG: #945560-v1
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