LAW OFFICE OF MICHAEL C. FLEMING

4524 Highway 61 Phone: (651) 429-3323
White Bear Lake, MN 55110 Fax: (651) 429-2387
May 16, 2011
Ms. Marcia Moermond
Legislative Hearing Officer - City of St. Paul RECEIVED
310 CITY HALL MAY 16 2011
15 W. Kellogg Blvd.
St. Paul, MN 55102 CITY CLERK

RE: My Client: Richard H. Nicholson
260 Summit Avenue, St. Paul, MN 55102-2121

SUBJECT: Correction Notice issued regarding 260 Summit Avenue
File No.: 11-127250
Hearing Date: May 17,2011

Dear Ms. Moermond:

Our firm represents Richard H. Nicholson in regard to a Correction Notice he received dated
April 18,2011 and relating to the historic Walnut Street Stairway. Mr. Nicholson has been cited
under the St. Paul Legislative Code for the failure to repair deficiencies on a wall which is
appurtenant to the historic stairway. The City of St. Paul Department of Safety and Inspections is
well aware of a long-standing disagreement between the City of St. Paul and my client as to
responsibility for the repairs to this public improvement. See letter to Mayor Chris Coleman
dated February 17, 2009 attached to Notice of Appeal and attached as Exhibit A to this letter.

This historic stairway and the wall which is appurtenant to and an integral part of its
construction, is a dedicated public improvement located on a public easement. This is a matter
which should be resolved by agreement between the City of St. Paul and my client, rather than
the threat of criminal charges under the St. Paul Legislative Code.

The history of this public improvement dates back to the early part of the Twentieth Century. In
1891, James J. Hill built his historic mansion located at 240 Summit Avenue. Thereafter, in 1898
he purchased the adjacent property for is son Louis Hill. Prior to construction of a new home on
the site, James J. Hill petitioned the City of St. Paul to vacate Walnut Street, which was
originally platted to extend between Summit Avenue and Irvine Avenue.

On August 6, 1901, the Board of Alderman adopted a Resolution vacating Walnut Street, subject
to conditions. The relevant portions of the Resolution read as follows:

There shall be and is granted and reserved to the public for all time and right to travel on
foot upon and over the portion of said Walnut Street, 10 feet in width, extending along
the Northeasterly line thereof, and that, the said Mary T. Hill and James J. Hill at their
own cost and without any expense to the City immediately upon the passage of this
resolution shall building a suitable stairway 10 feet in width to be used for the
accommodation of foot passengers along the Northeasterly line of the present Walnut
Street, between Summit Avenue and Irvine Avenue as afore said, the said stairway to be



constructed of stone, iron or such other suitable and durable material as the
Commissioner of Public Works of the City of St. Paul shall direct and to be built
according to a plan or design that are to be prepared and approved by said Commissioner.

Although the improvements were built at the sole cost of the Hill family, maintenance was
reserved to the City of St. Paul. The Resolution provides:

“...Said Mary T. Hill and James J. Hill shall file in the Office of the City Clerk the
written acceptance hereof, to be approved by the Corporation Attorney including an
agreement upon their part to keep and abide by all of the conditions and requirements
herein contained, also including therein the grant to said City for public use of the
right to maintain said stairs on the Easterly 10 feet of said vacated street for foot
travel thereon as provided . ..” (emphasis added).

Thereafter, in an agreement dated August 23, 1901, James and Mary Hill consented to the terms
of the Resolution, including the grant to the City of the right to maintain improvements
construction on the Easterly 10 feet of the vacated street for the use of the public. As required by
the City Resolution, Mr. Hill constructed the improvements, as approved by the Commissioner
of Public Works to the City of St. Paul. A copy of the original Resolution vacating Walnut
Street and the agreement of James and Mary Hill to the conditions of vacation is attached to this
letter as Exhibit B.

A copy of a survey prepared by Precision Surveys, Inc. dated April 22, 1997, which shows the
location of the improvements, is attached to this letter as Exhibit C. In addition, we believe that
it is generally agreed that the City has maintained and repaired the stairway and appurtenant wall
since the time of its construction. See Walnut Street maintenance cost summary prepared by
Kevin L. Nelson, City Bridge Inspector, covering the years 1990 — 2008 as attached to the letter
directed to Mayor Chris Coleman dated February 17, 2009, as shown in attached Exhibit A.

The historical background and the available documents lead to the conclusion that the Hill
Family built the improvements as required and thereafter dedicated the improvements to the
public for the public use created in the original agreement between the Hills and the City of St.
Paul. In light of this background, it is our contention that the City of St. Paul is responsible for
repairs pertaining to these public improvements located on a dedicated pedestrian right of way.

Our position is based upon the original agreement, the historical maintenance of the stairway and
further supported by the general principal of law that the City of St. Paul has a responsibility to
repair and maintain a public improvement located upon an easement.

Respectfully submitted,

Michael C. Fleming Q\’W i
Encl.

Cc: Nicholson
St. Paul City Attorney




FAW OFFICE OF MICHAEL C. FLEMING

4524 Highway 61 Phone: (651) 429-3323
White Bear Lake, MN 55110 Fax: (651) 429-2387
EXHIBIT A
February 17, 2009
Honorable Chris Coleman o> :i/(:_ N ~
Mayor — City of St. Paul AN
15 W. Kellogg Blvd — Room 390 M~

St. Paul, MN 55102

RE: 260 Summit Avenue
My Clients: Richard and Nancy Nicholson

Dear Mayor Coleman:

On behalf of my clients, I want to thank you and your staff for taking the time to meet with us to
discuss responsibility for repairs to the historic Hill Stairway, which were completed in 2008.

We had hoped through these discussions to come to an agreement as to the manner in which repairs to
the stairway and wall could be allocated between my clients and the City of St. Paul. It has not been

possible to reach an agreement.

When Walnut Street was vacated on August 17, 1901, the City reserved a perpetual easement for the
benefit of*the public along the northeasterly ten feet of 260 Summit Avenue. The Hill family was
required to build a “suitable stairway” for use by the public within the easement according to plans
approved by the City of St. Paul at that time. Under basic principals of law, the City has the
responsibility to repair and maintain a public improvement located upon an easement. It is hard to
deny that the stairway is a “public improvement”, that the wall is an integral part of the stairway, and
that it was approved as such by the City of St. Paul at the time it was constructed. Accordingly, the
basic obligation to repair the wall and stairway should rest with the City.

The City is taking the position that their obligation to repair and maintain this improvement is limited
solely to the step portion of the stairway and not the wall. We do not believe this is a reasonable
interpretation given the manner in which the improvement was constructed and historical facts which
indicate that the City of St. Paul has maintained both the stairway and wall in the past. As an example
of past City maintenance, we are attaching a summary of maintenance, prepared by St. Paul Public
Works, which details City maintenance of the wall and stairway during the years 1990 - 2008.

Upon the recent collapse of the wall, Mr. Nicholson, responding to City letters threatening a citation,
and in the interest of having the repairs completed to “dress up the City” prior to the arrival of the
RNC, retained a contractor to make repairs to the stairway and wall under the assumption that there
would be reasonable contribution by the City for the cost of repairs. The contractor, Mr. Nicholson’s
architect, and staff from St. Paul Public Works worked together on this project. Mr. Nicholson
acknowledges that the City contributed labor to the repairs, having a value of approximately $47,000,
including work for removal of debris from the collapsed wall and replacement of sidewalk. The total

)



cost of the repair work completed by the contractor (exclusive of City work) was $182,687 and Mr.
Nicholson assumed that the City would pay a greater portion of this work to the extent it was a benefit
to the existing public improvement. The City continues to maintain that it has no responsibility for the
wall and that the City is precluded from paying for the repair work under the theory that such payment,
without prior legislative approval of the project, would infringe upon appropriate City legislative
process.

Mr. Nicholson has made payment to the contractor for the recent repairs based upon his contractual
payment obligation incurred as a result of initiating this project. This payment is not an
acknowledgement of any responsibility for these or future repairs, or an assumption of the City’s legal
obligation to maintain and repair the stairway as a public improvement. Mr. Nicholson hereby places
the City of St. Paul on notice that he reserves the right to seek contribution for his expenditure and that
he will pay no additional costs related to the repair of the stairway unless there is either a reasonable
agreement between the City and the Nicholsons regarding the appropriate allocation of costs, or court
determination as to responsibility for maintaining this public improvement.

" Yours truly,

T € lflew)

L

Michael C. Fleming
MCF:kb
Cc:  Client

Lisa Veith - St. Paul City Attorney’s Office
Kevin Nelson — St. Paul Public Works



Walnut Stairway Maintenance Cost Summary

Maintenance | Cleaning
Year Projects and Snow Description of Work
Repair of the upper stairway and wall at Summit, Repair of fencing at lower
1990 |$ 120,355 |8 650 |portion at lvine
1991 [$ 7,992 |$ 650 |Stairway tread repair
1992 | $ 346 | $ 650 |Clean Staiway
1993 | & 6,667 | $ 650 |Graffitl lower portion at Irvine
1994 | § 1,701 1 9 650 |Brushing and Cleaning
1995 |$  3723|$ 650 |Grafftimostly and cleaning
1996 | § 2051 19% 650 |Graffiti and masonry repair
1997 | $ 2028 [ $ 650 |Graffiti and cleaning
1998 | § 1,152 | $ . 650 |Graffiti and cleaning
1999 [$ 1567 [$ 650 |Graff
2000 |9 806 | $ 650 [Greffiti
2001 | $ 2866 | $ 650 |Graffiti and concrete stair tread repairs
2002 | % 13,715 | $ 650 |Graffiti, cleaning, brushing, erosion control,stair tread repairs
2003 | $ 1,535 $ 650 [Repairs and cleaning |
2004 |$ 6,866 | § 650 |Stairway tread repair
2005 | $ - $ 650 |No special work
2006 [ $ 2447 | $ 650 |Brushing and Graffiti
2007 | $ - $ 650 |No special work
Remove masonry debris, Repair stair treads, replace sidewalk on Summit,
2008 | $ 58,184 | $ 650 |reset stone curbing on Summit, overlay driveway apron.
$ 233900 $ 12,350 Subtotal
$246,250 Total Maintenance Costs 1990 - 2008 (in 2008%)
$ 12,961

Average Annual Maint in (2008%)

Note: All costs in 20083. Annual inflation computed at 2.79% based on billing wage rates.

prepared by Kevin L Nelson, PE
November 26,2008
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publlshed“ and that, during ‘the wrme time of the said pubueat. {on, he was_one of wa‘p;-_
] _'aild publi_ghers- of the said newspéper. ' SR -
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ST o0 THE. MATOR AND counew comecm oF THE - CLTY - ar s PAUL: N0 .
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. o “-centlemem:- " J

> e, Mary T, Hill xmd James J Hill

sed in that - ce,rtnin resolut.ion k?own as E.oard File No. 14199..m
J
art Of Walm)t. st.reet.. m ‘the ‘eity of St Paul, ext.anding from_ the'sout,herlg 11ne of %

le Lo t}:-e ncrt.hwest.terly 111ne 6F Irvine ayeuue, extended acrou Bam wal.rlut stree‘t. 1n\ha.

of St Paul, hereﬁof'crre p-nssed by the oommon cOuncil of,. said city nnd a;}bro#ed by tr.e

ng.lat 17, 190} nereby acce'pt. ‘all the provistons and condittons oL sa‘id renoluuon. 8

perfom all t}le promises and’ oomply with the ooqdir. iong thereof. " s Ry -

/ Sy S IO R § N G .

Mary T. Hi1l: .

R 5
L I_ b
. ! A
. J : g L : il
. The foregomb accepiance 1s hereby approved ab to form apd-exechtion. [ e o L
3 + g - g . =
o3 et i Arthur . -Stobbert, ..o . AN
2 T - . | Asst Corporatlon Attorney. T | ,

Deted at .8t Paul, Minnésots, . . . o T ERET Al s

_gn;z_s‘l.,.‘...‘;lgo;:. _ ; e

s 'IHIS AGREEHENT Made &nd am.e:red into this 23rd da:.r of

, of the City m; st Paul, Ramaey coum:u Hinnesote, parwea of‘

l(lry p H_ill and Jamca)!ﬁ Hil%
of the second party, |

rmr. part.. and the c:,t.y’] o“ st Peul, & municipal corporation, perty”

umssn'ﬂ. That
IMH;A.S. In. md by the terms of

that certsasln reﬂolutlc'a‘n nereporora puaed by tha conmn

sounédl of the City of St Peul, nnion. PR reuolutim is upvfﬁ s Bogrd. File! Ko

m;m 17, 1901, the party of 1.174;
vacate 111 tg,u— part of ialmt nt.ree,'t. in th.e aity of B‘b rPlul, ‘ﬂ‘ﬁrﬁ)ﬁ

3 ;l:ua rﬂq pari hereto, 3
of Irvine: n\enua. exﬁqnda¢-

» - from the- sourr.eri:.r Late of s.mm}.t.jveme to tl‘e mxthnesterly 11m}
. ACTOSS satd la.‘mm sireet,, urhich g,ua vacauon by said pl.ﬂy of” the second pm,:ua nmad, :

. pa the 1’191101&:1,5 bondit.iq’m. to-wit: -, - Ca . b TR

* I-t _"That j.hexe mll be n.n&"i:, ;rmted a.n.d reserved 1.9 the pu‘bg.j.c, _tcr aJ.l’ t

Zi7i0 travel on fodt, dposi p:u? éaz the pﬂrtlw ®aid I’alm.lt stmqi ton |




the vity of St

- durabl matefial ‘a8 t.‘he counissionar of, nwlic workn
£ ,”
1

Ll d_'l:rent am:t to be mih a;:cordms to & p‘lm or 'd;qlgzﬁ he:eror w be prf‘pared and

- | .
; 7 ¥

X %y =)

. e ; Sk )
¥ y i ~ ., . n
j‘,uws shal}. psyrmt.n the .t.reasury of, r.he 'cit,;r af‘ St Paul t.he sum Of one do{lu_-

o'g) m_tbh Jg.mm,-.fix ‘ne.m Lo tp.e uit.y in canalderaq
” I ]

ed BS r.he mmpensat.ion to be paid /

thnofn.ldvaum.im. 1' . A ] = " e i ¥
'*jrd. said um “r: Ht11 Gnd James J: Fil]r shau. £ile in the office ‘of thelelty cile:"k.-t.he"‘i_r__ :
ineluding en agreement | s T ot

,‘ri\t.eu Bceopf-ance beJ:enf to be a:pprc}.ted by the corporation attOrney.: L
tgxeep -anid abj.de by ﬁ“ tre cor:dit.mns ‘and requirements }rereih com.alqu; u"se_i s

+-upoD | their nm,
Jné.w%d'thel:em the ;mmt. -tcr saidl{:‘i‘t.y,

(10]' feet of ss1d vacated st,reet,

of tne, ey 1o maqntain 2pid stalr;\ |en ;

fo{ public usa,

£ ,,ma eastqr_y ten for fr.\ot. ~rave1 thereon, as he‘rei*\ pronded.
Hi1l h ving heretofcre filad in the office of‘ the city

And the 'Fnld l-ia.!':r T. Hill ami Jnmes J.
c-e\ of the terma md‘wnﬂnions of -

: 1, ,m ng\s heen a.pp'roveﬂ by the cnrporaticn i{‘t'.ow.e of the party off-the aecond par}/hereto. i Al

ip‘.l THEREFORE, In cnns-{de.\ration or the prem sa? and ni‘ thu vacation of‘ said part of .

: e d
} cl.eﬂ the.fr ﬂittem m:ceptm said resolut.mn, umcl- sald sccent- o

‘lh.‘l.n.r! streat:, as r‘erembefore dezcri‘bed, t.]-e said p les 0\r the f’irst part l*ere'cy _pmmiqe and £

s

i J..... .

i.u.g;rse. tD\.{md Mt‘n the said pa:rt.y of‘ the second part, Ho immediately construct an(i bulld, ut

t.iai: mmp T cost - md_without any sipense 10 the City, & 5u1table stan-wayf, tend 10) feet'. .3
{ ¥ L Q

a‘.Lon0 the northeaater'iy line of %

g

Ln wimh. w\ be used mr nhe noromodmion of root-passen_ r_s.

-5 ¥almt d;reet... bet.ween sumit. avenne and Irvmé avenue, as oraéaid sald st.airﬁay r.o\be con=.
b at.rnd.ed nf atcne, imu, oy such other suitable and du'*able me rial as the ::Ommis'iione

i

r 1ise wris of the\cnsr of »sx. Pnul, shall direct,

roi‘ pub—

n or desigﬂ t.\leref'or.

ard in ﬁ{:c,ow:-cluu'u':eaj uith---a pla

%o belprtpmd md\agprovad by the said commissioner of, publir- o O

'nw parties hf t.he first plart hereto, expressly pno:u::.;a and agrae, to and wJ.'t'.'-h the sa\{d" 'I!.

rwnqn 1omand raquire.men{a coni.ained \ '

pm. to n.cp and abide by all the

f m.mﬁommu tiereinbefore referred 'o, _amd known as ,Ecmrd File 14199, and nid partle’m ci‘\
o | N
5 -1
k. t,,_ ﬂra. pm n‘sc azree ‘ta, a‘nq heraby Zrant um'.p t.re sru.d pmy df‘ t.he second parb “the ‘r:lgnt\\
£ for ‘L.he use of the t

pnrt: of l:he u;com:t

y ten_tm) reev; of ;am vacated ‘street’,

10 nj.nts?n;n 1 sta:ra on.the easter
fmhlu. i travel thereon,!and Lo keep open md’mseﬂe unto the pubue, for all timey, 7 bl

£ ;
ltpa xd t; travel on foot, L:pson ‘and over the portioﬁ o,
E . “Jfl 3
[ i I
t0 l:na axagutcd, and. the

SRR $ 18 u‘rués WHEREOF, The pn—t l.us herem ‘r.nva eaused thesze presents%

e LR

;'I,l.:ttb. extlerkiing ‘along the northedsterly H.m th&recf‘

1
}

=3
B |
't : stn e ‘l:rfuad. the day &nd yeurf!rq{. abou urm,en.
oy ; .
2 ¥,  Erv e TN e - R g b i i
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i In Bresefice of:




“.state of Minnesots,) sl

’céfynf’wey.- 3“' 3 ] i VG o : RN
T N et T, R 2. 'égy of Semember A‘SJ 1001 pemonali:r appeamd befora
P 5 5

| = X
ho heinb by’sx:e ?!rsﬁ. duly svmrn;g-

R Ll:med in, and nho executed the f'orey)in,_:, instrumant “ana _ert‘.‘l‘\ ryhdm mckno

¥ ' same {0 be-thelr owmn f‘ree act a.m deed. § g e e /I Q{“\ :
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Asst CDrpOr atlon Attorney .
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Fﬂed t‘or Record on t.he }rd dsy of

i T go Y by ';‘-
Jade and .,-.rﬁ.e.rﬂd Unitp this twentieth ey a)\wgan'@ D, 1901, "’J("

- ¥ l
nis nra, of wmdhmn ucum\ ‘.Fermnm. of‘ “the firat

NO 263056,
. fod
A THI§ AGPEEMENT,

. betmeen AlbDeTl. S rues a:1d".7é‘__la-_.. Sarnes,
psr:,'and Jonn 1.; Sramer of Hamsey gounty, Winnesota, of -the aaoond part:

st part, in nnn&iderat ion o}\t‘he covene.r:ts gnd

\_ yrpMesssfs, Thar seid pertles of the fir
neraby 21l and Beyee Lo co

a-re"-:c_vrl.s of anid party of the second part, hereinafter ::omﬂlned,

by daed o' warrannn n “the prompt enq_

-

't‘gy unto spid party of t.hc ae"ond part,\oT nis assigne,
of the second part of his pm‘-.t.-of.th-xs Aore_emcn_t\.the_f?l!,_]:f:?rin
} L e

f‘ul\r perfomnce of said part.:,r
tn the State of Himeaota, fOrwitst o T

described premises, sitnate in the UOJ:I'!.L)" of Ramsey
Lot .twenty two (22) of Block thirty ons {31) uf Summit Park Addit.jon to- st aul

accordinr te the reco.ded plat L]"E.TEOf',
o — '1- . : T
x4 i And the seid party of the ,econd part, in consideration of the premises, here

o

premises, th‘é, '!,unt of-'

as and for the 'purchasq price of naid

in manner and uL_Lhc lee_§_ following, to-wit:

g

53 pay said party of the first -pan,

Kl;"t rundred & 00,100 30‘1&,’:‘2,

. AR i
- One hundred Dollars (§100} 00) Cash on delivery of ‘this contract a:ﬁ.’mf'lremair 1|
. 5 =71

+1riy Dollars per month- the first pey

1

" dnied“Do

lars (§700) pr&ble in monthly lnsnallmr.ms of
1.0 M made Ocrt.cber 1' 1901 and the wccc-zﬁ!.u,, lnst.al.mant.a tc he paid the f‘irﬁt :!of each mont
+ k

nts t.hat. mey heregf ey be 'J.evied o:
n AN

assessment for stone: walk m front Tf thin lot..
S

; ; thara.fte:r umt 4} fully paid aud toja.r all, l fes or assanﬁme

e

i {
‘_ auessed dpm sa1d prcmiae.s, an «ell as t

.
il 'DfigrTed payments Lo }Las;-/zmax?sr, a't 6';’ per ennum from’ the. dste @
et of uaid se\reral sums of~noncﬁ. od any cﬁr'

F&de,in’/fe paym‘n
! J“r .
]

; o this qorrl:r&m. .

Bu‘B- ghould defeult

¥ gl of them or ey part ther

i ! :ws of this Aéremnt- and 1in eaxg of clefa:ult. by aa
- v ]

pﬂrt' '13 any or eit.her of .tm wve#(an‘bq (.rfe this- Me
3 by ! f

4 i_ e_bxlag:czs. “nponr demand cf’ pﬁid partle.ﬂ of the f:;rﬁ. 'par‘] qui;.ez fagq;p

SR LR e gvery pay BOF| 18 100!




