
Contract No. 101042

AGREEMENT FOR MAINTENANCE

OF EXISTING TUNNELS AND CONSTRUCTION

AND MAINTENANCE OF NEW TUNNEL

UNDER RAMSEY COUNTY STATE AID HIGHWAY 34

(UNIVERSITY AVENUE)

IN THE CAPITOL AREA

THIS AGREEMENT is made and entered into by and between the State of Minnesota, acting by
and through the Department of Administration, hereinafter "State", Ramsey County, a public
corporation and political subdivision of the State of Minnesota, acting through the Ramsey
County Department of Public Works, hereinafter "County", and the Metropolitan Council, a
public corporation and political subdivision of the State of Minnesota, hereinafter "Met Council"
(collectively, the "Parties").

Witnesseth:

WHEREAS, the County has jurisdiction over Ramsey County State Aid Highway 34, which is
known as University Avenue; and

WHEREAS, the State owns real estate situated in the City of St. Paul, County of Ramsey, which
abuts the north and south right of way lines of University Avenue, consisting of office buildings,
parking facilities, and grounds located in the Capitol Area; and

WHEREAS, the State owns and utilizes two existing tunnels beneath University Avenue, located
between the Admin Ramp and the Minnesota State Capitol Building and between the Ford
Building and Leif Erikson Park (hereinafter "Existing Tunnels") as shown on Exhibit A,
attached hereto and made a part hereof thereby; and

WHEREAS, subject to availability offunding for this purpose, the State desires to design,
construct, utilize and maintain a pedestrian and materials handling delivery tunnel beneath
University Avenue to connect the State Capitol Building on the south side of University Avenue
with a parking lot on the north side of University Avenue (hereinafter "New Tunnel"), as shown
on Exhibit B, attached hereto and made a part hereof thereby (collectively Existing Tunnels and
New Tunnel hereinatter "University Avenue Tunnels"); and

WHEREAS, the Met Council is responsible for design, construction and operation of the Central
Corridor Light Rail Transit (hereinafter "CCLRT") Project, which will be located in part on
University Avenue; and

WHEREAS, University Avenue will be, in part, reconstructed by the Met Council as part ofthe
CCLRT Project; and

WHEREAS, in letter agreement dated October 11, 2010, the Met Council has agreed with the
State to design and construct structural supports to protect the Existing Tunnels beneath
University Avenue as part of the CCLRT Project; and
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WHEREAS, in letter agreement dated October 11, 20 I0, the State and Met Council have agreed
to coordinate the design and construction of the New Tunnel with the design and construction of
the CCLRT Project; and

WHEREAS, in letter agreement dated October, 11 2010, the State has agreed to issue a notice to
proceed to its contractor to undertake construction of the New Tunnel on or before June 2012,
subject to the availability of funds; and

WHEREAS, the Parties desire to work cooperatively to facilitate the construction of the New
Tunnel, minimize the impacts of the construction and maintenance activities for the New Tunnel,
and minimize the impacts of maintenance activities for the Existing Tunnels, CCLRT and
University Avenue as set forth herein.

NOW, THEREFORE, IT IS AGREED AS FOLLOWS:

I. The foregoing recitals are hereby incorporated by reference.

2. Construction of New Tunnel.

A. The State shall submit design plans and specifications for construction of the New
Tunnel to the County and Met Council for approval at each of the following stages: Schematic
Design, Design Development and Final Design. The County and Met Council shall have
approval authority over the design at each of the three phases. However, the Met Council's
approval authority over the design is limited to impacts that the New Tunnel might have on
CCLRT operations or the maintenance and repair of the CCLRT facilities. The State shall not
undertake construction of the New Tunnel until the County and the Met Council have reviewed
and approved the design plans and specifications at each design phase. The State's submission
shall be deemed approved by the County and Met Council unless disapproved in writing by the
County or Met Council within twenty (20) days after its receipt. Ifthe State's submission is
rejected, any rejection is to be made for a reason and the reason(s) shall be stated in writing. If
either the County or the Met Council rejects a submission in whole or in part, the State may
submit a revised submission. The provisions herein regarding approval, rejection and
resubmission shall continue to apply until the State's submission is approved by both the County
and the Met Council. Both the County and Met Council shall act reasonably with respect to its
obligations under this Section. Elements of the design that have been approved in one design
phase cannot be disapproved by the County or the Met Council in a later design phase unless the
State has made a material modification to a design element that has been previously approved.

B. The State will construct the New Tunnel in accordance with the approved plans
and specifications. Notwithstanding the foregoing, during the course of construction, the State
may order field changes to the design to meet site conditions, provided that the field change does
not negatively impact CCLRT operations or CCLRT facilities or University Avenue operations.

C. The State will obtain all permits necessary to construct the New Tunnel, including
permits from the City of St. Paul.
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3. Maintenance of University Avenue Tunnels.

A. Upon reasonable notice, the State will grant to the County the right to enter the
University Avenue Tunnels, as necessary for inspection, at the discretion of the County
Engineer.

B. All costs of maintaining or modifying the University Avenue Tunnels shall be
borne by the State, subject to availability for funding for this purpose.

C. Any maintenance of or modifications to the University Avenue Tunnels that
unreasonably interfere with traffic on or utilities beneath University Avenue right of way shaH be
approved by the County prior to commencing. Said approval shall be provided in a timely
manner and in the sole discretion of the County Engineer shall not be unreasonably withheld.
The County. shall act reasonable with respect to its obligations under this section.

D. Any construction, maintenance or repair work conducted by the State or the
County that is within twelve (12) feet from the centerline of either set of CCLRT tracks, two feet
below the top of the CCLRT rail and above (the "LRT Work Area") must be approved by Met
Council prior to the State's commencement of the work. Any construction, maintenance or
repair work conducted by the County or the State within the LRT Work Area shall be conducted
in accordance with the Met Council's written work permit procedures, as determined and
reasonably applied by the Met Council from time to time, the purpose of which is to ensure that
there are no safety hazards or service impacts to the Met Council's operations (the "Work Permit
Procedures"). A true and complete copy of the Work Permit Procedures in effect on the
effective date is attached hereto as Exhibit C. Met Council shall promptly deliver to the County
and the State notice of any amendment or other modification to the Work Permit Procedures,
along with a true and complete copy of the amendment or other modification. Met Council shall
not unreasonably withhold, condition or delay the issuance of permits required under the Work
Permit Procedures; and the Met Council's denial of any work permit must be based on specific
and identifiable safety and operational concerns. The State and/or County shall be required to
attend an on-track right-of-way safety training program (as referred to in the Work Permit
Procedures) before commencing work. Met Council agrees that said training program shall be
offered and available within five (5) business days after a permit request without charge.

Notwithstanding anything to the contrary, in no event shall the State or County be
required to obtain or comply with the Work Permit Procedures for work done outside of the LRT
Work Area or for routine maintenance of improvements, including, without limitation, care and
maintenance of landscaping and snowplowing, if the persons performing the maintenance work
have gone through the on-track right-of-way safety training program for that particular activity.
The County and Met Council intend to enter into a separate operations and maintenance
agreement addressing, in more specificity, maintenance issues along University Avenue.

Structural modifications to the University Avenue Tunnels must be approved in
accordance with Section 2 A.

E. Non-standard maintenance of or material modifications to CCLRT facilities or
traffic on or utilities beneath University Avenue that interfere with the University Avenue
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Tunnels shall be approved by State, which approval shall not be unreasonably, conditioned,
delayed or withheld.

F. Should the State determine excavation of any portion of University Avenue
becomes necessary to perform maintenance of the University Avenue Tunnels or to modify said
tunnels in any way, all costs of traffic control and restoration of University Avenue to
substantially the same condition as existed prior to such maintenance of or modification to the
University Avenue Tunnels shall be borne by the State, and the work shall be done in
accordance with the Ramsey County Public Works Right of Way Ordinance, 2001-287 and as
amended by Ordinance 2010-044, attached hereto as Exhibit D.

G. Should the State determine to close any of the University Avenue Tunnels
permanently, the method of closure shall be approved by the County. Said approval shall be
provided in a timely manner and in the sole discretion of the County Engineer with input from
the Met Council.

H. Should the State determine to remove any of the University Avenue Tunnels, all
costs of removal, traffic control, and restoration of University Avenue shall be borne by the State
and the work shall be done in accordance with the standards of the Ramsey County Public Works
Right of Way Ordinance, 2001-287 and as amended by Ordinance 2010-044, attached hereto as
Exhibit D. Any removal plan must be reviewed and approved by the County and the Met
Council consistent with the process outlined in Section 2 A.

I. Should any maintenance of or modifications to the University Avenue Tunnels
unreasonably interfere with or damage the CCLRT facilities, the State shall restore, at its cost,
the CCLRT facilities to substantially the same condition as existed prior to such maintenance of
or modification to the University Avenue Tunnels, as determined by the Met Council.

J. Should any maintenance of or modifications to CCLRT unreasonably interfere
with or damage the University Avenue Tunnels, the Met Council shall restore, at its cost, the
University Avenue Tunnels to substantially the same condition as existed prior to such
maintenance of or modifications to CCLRT as determined by the State.

K. Each party shall be responsible for its own acts and the results thereof. The
State's liability shall be governed by Minn. Stat. 3.736. The Met Council and Ramsey County's
liability shall be governed by Minn. Stat. Chapter 466.

-The remainder of this page has been intentionally left blank -
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IN WITNESS THEREOF, the parties have caused this agreement to be executed by their duly
authorized officers on the dates set for below.

STATE OF MINNESOTA

In the presence of:

Date:__b'-----._7-_'6_._1-'2..-'----- _

By: _

Its: _

Date: _
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IN WITNESS THEREOF, the parties have caused this agreement to be executed by their duly
authorized officers on the dates set for below.

METROPOLITAN COUNCIL

By: ~Mo-

Its: tU

Date: ~ '')..'l.' \'1;
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IN WITNESS THEREOF, the parties have caused this agreement to be executed by their duly
authorized officers on the dates set for below.

RAMSEY COUNTY

Approved as to Form:

Recommended lor Approval by:

Ramsey County Engineer '-\"2- \"Z.-

Approved As To Form

H<!J D. McPeak
Assistant Ramsey COllllty Altome."
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Exhibit Description
A Existing Tunnels
B New Tunnel
C Work Permit Procedures
D Ordinance 2010-044
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Exhibit A
Existing Tunnels Contract No. 101042
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Exhibit C
Work Permit Procedures Contract No. 101042

GMe1roTransit Light Rail SOP

Standard Operating Procedure: I Publication # 100.12
I

Revision #2
Ipage1of2Rail Operations Reviewed S-2009 Date: 5-2009

Title: Work Permit Procedure

Distribution: All Rail Operations, Maintenance, and Rail Facility Employees

Issued by: Standard Operating Procedures Committee Approved by:
Vince Peilegrin

Supersedes: Standard Operating Procedures 2007 Edition Chief Operations Officer
Metro Transit

PURPOSE

To obtain authorization to perform work on MetroTransit Light Rail Right~of.Way, Metro Transit light Rail has a set
protocol to ensure the safety of employees, workers, and passengers.

WHEN TO USE IT

This procedure is to be used anytime:

Scheduled work will occur within 12~feet of centerline of the ralls

Scheduled workwlll occur within the adjacent roadway travel lane or the berthing lane

Scheduled work occurs within any structure/premise that can affect train service (e.g. substation,
communication signal house, passenger platforms)

Scheduled work will affect the movement of passengers to or from trains

PROCEDURE AND RESPONSIBIlITIES

The Metro Transit Ught Rail Rlghtvof-Wav Allocation Request form (Work Permit) Is to be completed byany Metro
Transit employee or outside contractor desiring to do workr as described above, on Metro Transit light Rail Rlght-of­
Way.

Before work begins any persons requesting Metro Transit light Rail Right-of-Way access! must first attend the 00''''
Track Right-ot-Way safety tralnlng program. After completion ot the Training Program the requestor must Mtend the
Rlght~ofMWayTrack Allocation meeting and be prepared to discuss the work In full detail. In most instances approval
will be given to the requestor at this meeting.

CONTRACTOR MUST

Produce proof of insurance and the Metro Transit Ught Rail Right-at-Way training card or certificate at the
Track Allocation Meeting

Not begin work on the Metro Transit Light Rail Right-of-Way until the request has been approved and a
Right-of-Way Permit has been issued

The Right-of-Way training card must be In the possession of all persons entering Metro Transit Ught Rail
Right-of-Way

Prinled: 71812009 9:47:33 AM © Metropolitan Council 20072009

Exhibit C
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Publication Number: 100.12 I Revision #2 Date:5-2009

Title: Work Permit Procedure

IPage; 2 of 2

- Understand the methods of worker protection

Internal departments must complete the form and attend the meeting one-week in advance of the work being
requested.

Beforework commences; on a daily basis, the On';Scene-SupelVisor/Coordlmitor must call the Rail Control Center
(612,.341-5710) for daily activation orihe Work Permit and notlffcation on the Metro Transit Ught Rail Right-of-Way.

The Metro Transit light Rail Rlght~of-Way Track Allocation meetings will be held, unless otherwise specified, every
Thursday at 2:00 pm, In the Operations and Maintenance Building (0 & M) 1 d Roor, Conference Room. Completed
forms should be faxed to 341,.5677, Attention: Manager Rail Transportation.

Printed:7/B12009 9;47:33AM @MetropolllanCouncll2009
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Exhibit D

Right of Way Ordinance Contract No. 101042

RAMSEY COUNTY RIGHT-OF-WAY ORDINANCE FOR THE MANAGEMENT OF UTILITIES
IN THE PUBLIC RIGHT-OF-WAY

SECTION

Sec 1 01 Findings. Purpose. and Intent
Sec. 1.02. Election to Manage the Public Right of Way
Sec. 1.OS, Definitions
Sec 104 Administration
Sec 1 05'·Utilitv C.oordination Committee
Sec, 1.06. Registration and Right of Way Occuoancy
Sec. 1.07. Registration Information
Sec. 1.08. Reporting Obligations
Se'c 1.09. Permit Requirement
Sec 1 10 Permit Applications
Sec 1 11. Issuance of Permtt· Conditions
Sec. 1.12. Perrott Fees
Sec. 1.13. Right ofWay Patching and Restoration
Sec. 1.14. Joint Applications
Sec- 115 ,Supplementary Applications
Sec 1.16 QjherObligations
Sec 1 17 Denial of Petrnlt
Sec. 1.18, Installation Reaulrements
Sec,1.19.lnspiaction
Sec 1 2Q Work Done Without a Permit
Sec. 1.21. Supplementary Notification
Se'c. 1.22. Revocation of Permits
Sec. 1.23. Mapping Data
Sec. 124. Locationand- Relocation of Facilities
Sep 1 25. Pre-excavation FacUitiesLocatian
Sec 1 26 Damage to Other Facilities
Sec. 1.27. Right of Way Vacation
Sec 1 28 Indemnlficatlon and Liability
Sec 1 29 Abandoned or Unusable Facilities
Sec. 1.30. Apoeal
Sec. 1.31. Reseryation of RegUlatory and Police powers
Sec 1 32 Severabilitv
Sec. 1 33. Penally for Violation
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Exhibit D
Right of Way Ordinance Contract No. 101042

RAMSEY COUNTY RIGHT-OF-WAY ORDINANCE FOR THE MANAGEMENT OF UTIUTIES
IN THE PUBLIC RIGHT-OF-WAY OF ROADS UNDER THE COUNTY'S JURISDICTION
An ordinance 10 administer and regulale utilities in Ihe public right-ol-WoW In the public interest,
and to provide for the issuance and regulation of Right of Way permits, pursuant to the powers
granted under Minnesota Statutes sections 237.16 through 237.163, Minnesota Statutes Ch.
375, and Ihe Ramsey County Horne Rule Charter.

2
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Right of Way Ordinance

Right of Way Management Ordinance

Contract No. 101042

Sec. 1.01. Findings, Purpose, and Intent.

To provide for health, safety and welfare of its citizens, and to ensure the integrity of its roads
and street$and the appropriate use of the rights otway, the .County strives to keep its right of
way In a state of good repair and free from unnecessary encumbrances.

Accordingly. the County hereby enacts this neW ordinance relating to right of way permits-and
administration. This ordinance imposes regulation onthe placement and maintenance of
facilities and equipment currently within its right of Way or to be placed therein at some future
time. It is intended to complement the regulatory roles of-state and federalagancies. Under this
ordinance, persons excavating and obstructing the right of way will bear financial· responsibility
for their work. Finally, this ordinance provides for recovery 'of out-of~pocket and projected costs
from persons using the public right of way.

This ordinance shall be interpreted consistently with 199TSession Laws, Ch.123, substantially
codified in Minnesota Statutes sections 237.11>,237.11>2. 237.1E;3.237.79, 237.81. and 238:081>
(the "Act·) and Ihe other laws governing applicable rights of the County and users ofthe right at
way. This ordinance shallal"o be interpreted oonsistentlyWith Minnesota Rules 7819.0050 to
7819.9950 where possible. To the extent any provision of this ordinance cannot be Interpreted
consistently with the Minnesota Rules. that interpretation most consistent With the Act and other
applicable statutory and case law is intended. This ordinance shall not be interpreted to limn: the
regulatory and police- powers ofthe Countytoadopfand enforce·general ordfnances necessary
10 protectlhe h.alth. salety, and walfare oftha publio.

Sec. 1.02. Election to Manage the Public Right otWay.

Pursuant to the authority granted to the County under state and federal statutory,
administrative and common law, the County hereby elects pursuant Minnesota Statutes sedlon
237.11>3. sUbd. 2(b).to manage right of way undar tts jurisdiction.

"Manage the Right of Way." means the authority of the County to do any or aU oflM
following:

1. require registration;
2. require construction performance bonds and Insurance coverage;
3. establish InstaUation and construction standards;
4. establish and define locallon and relocation requirements for equlpmenland facilities;
5. establish coordination and timing reqUirements;
6. require right-of way users to submit henceforth required by the County projectdata

r~asonably necessary to alloWthe County to develcip~ right of way mappingsyst9m
inclUding GIS system information;

7. reqUire right ofway users to Submit, upon request of the County; existing data on the
location of user's facllfties occupying the public right of way within the County. The data
m~y be submitted in the form maintained by the user In a reasonable time after receipt
of the request based on the amount of data requested;

8. establish righl of way permitting requlremenlS for excavation and obstruction;
9. establish removal requirements for abandoned eqUipment orfacilfties, if required in

3
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Right of Way Ordinance

conjunction with other right of way repair I excavation or construction; and
10. impose reasonable penalties for unreasonable delays in construction.

Sec. 1.03. Definitions.

Contract No. 101042

The following definitions apply in this ordinance. References hereafter to "sections" are unless
otheruvise specified references to sections in this ordinance. Defined terms remain defined
terms whether or notcapitalizecl.

"'Abandoned Facility" means a facility no longer-in service Of physically disconnected
from a portion of the operating facility, or from any other facility. that is in use or still
carries service. A facil~y is nOlabandoned unless declared so by the righl of way
user.

"Applicant" means any Person requesting permission to install any utility or to
excavate orobstruct.B right ofv.ray.

Commission" means the Minnesota Public Utilities Commission.

"Congested Right of Way' means a croWded condition in Ihe subsUrface of Ihe pUblic
rightof way'that occurs when the'maximumJateral.spacing bet\Wen eXisting
underground facilities does not allow for construction of new underground facilities
without using hand digging to expose the exisJing.l.ate.rcdfacilities in eonformanc.e with
Minnesota Statutes section 21SD.04, sUbd. 3, over a continuous length in excess of 500
feet.

"Construction Performance Bondll means any 01 the following forms of security
provided at permittee's option:

A. IndiVidual project bond;
B. Cash deposit;
C. Security ofa form lisled or approvad under Minnasala Slalutos seclion 15.73, sUbd. 3;
D. Letter of Cred~, in form acceptable to Ihe County;
E. Self-insurance in form acceptable to the CountYi
F. Blanketbond for projects Vvithin the County or construction bond for a

specified time and in a form acceptable to the County.

"County" me~ns the County 'of Ramsey, Minneso~. For purposes ofsection
1.28 Indemnification and Liability, County means its elected and appointed
officials, officers, employees and agents.

"Degradation" means a decrease in the useful life: of the rightofway caused by
excavation in or disturbance afthe right of way, resulting in the need to reconstruct
9uch right ofway earlier than would be requited If the excavation did not occUr.

"Degradation Coal" subject 10 Minnesota Rules 7619.1100 means Ihe cosllo achieve a
level of resloration as dalermlned by Ihe Counly at Ihellme the permil is issued, nollo
exceed the maximum restoration shown inplates·1 to 13, set forth In Minnesota Rules
7619.9900107619.9950.

4
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"Degradation Fee" means the estimated fee established at the time of permftting by the
County to recover costs assocIated with the decrease in the useful life of the right of
way caused by the excavation. and which equals the Degradation Costs.

DDelay Penalty" is the penalty imposed as a result of unreasonable delays in right of way
excavation, ob5truction, patching, or restoration as established by permit.

"Department" means the Ramsey County Department of Public Works.

"Department Inspector" means any person authorized by the Director to carry out
inspections related to the provisions of this ordinance.

"Director' means the County Engineer or Director of the Department of Public
Works, as appropriate, or designee.

"Emergency" means-a condition that (1) poses danger to life or health, or of a
significant loss of property; or (2) requires immediate repair or replacement of
facilities in order to restore service to a customer.

"Equipment"" means any tangible asset. used to install, repair, or maintain facilities in any
right of way.

"Erosion controls" means measures taken to inhibit soilS from eroding from a site
and may include soiistabilization practices, limited grading, mUlch, temporary
erosion protection or permanent cover, and construction phasing.

"Excavate" means to dig into OJ in any way remove or physically disturb or
penetrate any part of a pUblic right of way.

"Excavation Permit" means the permit which, pursuant to this Chapter, must be
obtained befoTea Person may excavate ina Right'-of'-VVay. An Excavation Permit
allows the holder to Excavete that part of the Rigllt-of-Way desbribed in such permit.

lIExcavation Permit Fee" means money paid to the county by an applicant to cover
the costs as provided in section 1.12.

·'Facilityor Facilities" means any tangible as.set in the right of way required to provide
utilltyservic&.

"Five-year project plan" sholNS projects adopted by the county for construction within
the next (lVeyears.

"High Density Corrldo~' meens a designated portion of the public right of way within
which telecommunications right of way users having multiple and competing facilities
may be required to build and install facilities in a common conduit system or other
common structure.

"Hole" means an excavation In the pavement, with the excavation having a length less
than the Width of the p'svement "Local RepresentativeD me:ans a local person or persons,
or designee of such person or persons, authOrized by a registrant to abcept legal noDes

5
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or service and to accept communications and to make decisions for that registrant
regarding all matters within the scope of this ordinance.

"ManagementCosts" means the a~al costs the County incurs in managing its public
rights of way, including such costs, if incurred, .as those associated with registering
applicants; issuing, processing, and verifying ri{#1t of way permit applications; inspecting
job sites and restoration projects; maintaining, supporting, protectIng, or moving user
equipment and facilities during public right of way work; determining the adequacy of
right of way restoration; restoring work inadequately performed after providing notice and
the opportunity to correclthe work; and revoking right of way permits. Management costs
do not include payment by a telecommunications right of way user for the use of the right
of way, the fees and cost of litigation relating to the interpretation of 1997 Minnesota
Laws. Ch. 12~; Minnesota Statutes sections 237.162 or 237.16~ or any ordinance
enacted under those sections, or the County fees and costs related to appeals taken
pursuant to section 1'.31 of this ordinance.

"Obstruct" means to place any tangible object in a public right of way so as to hinder
free and-open passage over that or any part of the right of Vo.9y.

"Obstruction Permif' means the permit which, pursuant to this Chapter. must be
obtained before a Person may Obstruct any part ofa Right-of-Way, allowing the holder
to hinder froe and open passage over the specified portion of that Right-of-Way by
placing anytangible object therein for the duration specified therein.

"Obstruction Permit Fee" means money paid to the-County by a Permittee to cover
the costs as provided in section 1.12 and required to obtain the permit.

"Patch or Patching" means a method of pavement replacement that is temporary in
nature. A patch consists-of (1) the compaction of the subbaseanct-ilggregate base, and
(2) the replacement, in kind, of the exiSting pavement fora minimum of'tlNo feet beyond
the edges ofthe excavation in all directions. A patch is considered full restoration only
when the pavement is included in a project programmed by the County, or as approved
by the Director.

"Pavement" means any type of improved surface that is within the public right of way
and that is paved or otherwise constructed lMth bituminous, concrete, aggregate, or
gravel.

"Permit" hasthe·meaning gwen "right of way permit" in Minnesota Statutes section
237.162.

"Permittee" means any person to whom a permit to install a utility or to excavate or
obstruct a right of way has been granted by the County underthis ordinance.

6
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"Person" means an Individual or.entfty subject to the la\NS and rules of this state,
however organized, whether public or private, whether domestic or foreign, whether for
profit or nonprofit, and whether natural, corporate, or political.

"Probation" means the status of a person that has not complied with the conditions of
this ordinance.

"Probationary Period" means one year from the date that a person has been notified
in writing that they have been put on probation.

"Public Right of Way" means the area on, below, or above a public roadway, highway,
street, cartvJay, bicyCle lane and public sidewalk in which the County has an interest,
including other dedicated rights of way for travel purposes and utility easements of the
County. A pUblic right ofvvay does not include iheairwaves above a right of way with
regard to cellular or other nonwire telecommunications or broadcast service.

"Registrant" means any person who (1) has or seeks to have its equipment or
facilities located in any right ofway, or(2) in anyway occupies or uses,- or seeks to
occupy or uso, the right of way or place ~s lacilities or equipment in tho right of way.

DRestoration :Cost" meiElns the amount of money paid to the ·County by a permittee to
achiovethe level 01 restoration according to Minnesota Rules 1819.9900 to 7819.9950.
"Restore or Restoration" means the process by which an excavated public right 01 way
and surrounding area inclUding pavement loundotion and turflvegetation are retumed
to the same cond~ion (and life expectancy) that existed bofore excavation.

"Right olWay Permit" means a permit to petform work ina public right.:.of-way,
whether to obstruct or excavate the right of way.

"Right of Way User" means (1) a telecommunications right of way user as defined by
Minnesota Statutes section' 237.162, subd. 4; or (2) a person owning or controlling a
facility in the right of way that is used or intended to be used for providing utility service,
and Who has a right under law, franchise, or ordinance to use the public right of way: or
(3) h..ardous liqUid or natural gas pipeline facilities.

"Sediment controls" means measures put in place to capture or contain sediment
to prevent it from leaving the site. Sediment controls inclUde sill fences, sediment
traps, earth dikes, drainage swaies, check dams, slorm drain inlet prolection, and
temporary or permanent sedimenl basins.

DService" or "Utility Service n includes (1) those servioes provided by a public utility as
defined in Minnesota Statutes section 2·16B.02, subds. 4 and·S; (2) 'services of a
tele.communications right ofVJay user, including transporting of voice or data information;
(3) services of a cable communications system as defined in Minnesota Slatuto. Ch.
238: (4) natural gas or electrtc energy or telecommunications servi... provided by the
city; (5) services provided by a cooperative electric association organized under
Minnesota StatutesCh. 308A; and (6) vvater, seweT,5team, cooling or heating services.

I1Supplementary Application" means an application made to excavate or obstruct more of
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the right of way than allowed in, or to extend, a permit that had already been Issued.

"SWPPP" means Stormwater Pollution Prevention Plan to include the erosion
and sediment controls to be implemented to reduce erosion, sediment and
pollutants in stormwater discharge.

"Telecommunication Right5~of-Way UserI' means a person owning or controlling a facility
in the right of way, or seeking to own otcontrol a facility in the right of way that is used or
is intended to be used for transporting telecommunIcation or other voice or data
information. For purposes of this ordinance, a cable communication syste.m defined and
regulated under Minnesota StatutesCh. 238, and telecommunication actiVIties related to
providing natural gas or electric energy services whether provided by a public utility as
defined In Mlnnesola Statutes section 2168.02, a municipality. a municipal gas or power
agency organized under Minnesota SlalUlesChapters 453 and 453A, or a cooperative
electric association organized under Minnesota Statutes Ch. 30BA, are not
telecommunications right of vvay users.

''Temporary SUrfacen means the compaetionof subbaSe and aggregate base and
replacement,.ln kind, of existing pavement only to the edge.s of·the excavation. It is
temporary in nature e:xceptwhen the replacement is of paven'!ent included in the
County's two-year project plan, in which case it is considered.full restoration.

"Trenchn means an excavation in the pavement, With·theexcavation having a length
equal to ,or greater than the width oUhe pavement. "TWO Year Project Plann shoWs
project. adopted by the County for constructionwilhin the next two year•.

Sec. 1.04. Administration.

The: Director is the- princIpal County official responsible forthe administration of the rights of
way, right of way permltsl and the 'ordinances related.th~reto. The Director may delegate any or
all of the duties hereunder.

Sec. 1.05. Utility Coordination Committee.

The County may create an advisory utility coordination committee. Participation on the
committee is voluntary. Itwill be composed of any registrants thatyvlsh to assistthe County in
obtaining information and by making recommendations regarding use of the right-of way, and
to improve the process of performing construction work therein. The Director may determine
the size of such committee and shall appoint members from a list of registrants that have
expressed a desire to assist the County.

Sec. 1.06. Registration and Right ofWay Occupancy.

Subd. 1. Registration. Each person who occupies, uses, or seeks to occupy or use the right
ofway·or place any equipmentot facilities in the right of way, including persons with
installation and maintenanc:::e responsibilities by lease, sublease or assignment, must register
with the County. Registration will consist of providing application information and paying a

8
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registration fee. RegiStration fees shall be set by the County Board.

Contract No. 101042

Subd. 2. Registration Prior to Work. No person may construct, install, repair, remove,
relocate, or perform any other work on, or use any facilities or any part thereof in any right of
way without first being registered with the County.

Subd. 3~ Exoeptions. NothIng herein shall be construed to repeal or amend the rights of
persons to plant or maintain boulevard plantings or gardens in the area of the right of way
hetvveen their property and the street curb. Persons. planting or maintaining boulevard plantings
or gardens shall not be deemed to use or occupy the right of way, and shall not be required to
obtain any permits or satisfy any other requirements for planting or maintaining such boulevard
plantings or gardens under this ordinance. However, plantings must not violate applicable clear
zone requirements nor obstruct visibility on the roadway, and the County may remove such
plantings, if necessary for maintenance, safety, or construction purposes, with no
compensation duethe property owner.

Irrigation systems shell be allowed in the right ofway without a permit and installers shall be
exempt from registration. There shall be no c:ompensationfor removal nec:essaryfor any
permitted utility project. No compensation sh'!ll be paid for any irrigation system if removal Is
reqUired or if it is damaged by any County or municipal aCtivity or by any permitted utility activity.

Resident owned sewer and water service Jines toa city main and resident owned drain tile lines
shall not pe reqUired to register, unless requested by the county, but shall be reqUired to obtain
permits for excavation and obstruction.

Nothing herein relieves a person from complying with the provisions of the Minnesota
statutes Ch. 2160 ("One Call Excavation Notice System").

Sec. 1.07. Registration Information.

$tibd. 1. /lffonnatlon ReqUired. The information provided to the Director aHhe-time of
registration shall include, and be on the form approved by 'the COunty orthisordinance, but not
be limited to:

(a) Each registrant'snarne, Gopher One~Call registration certificate numbertaddress and e~mail

address if applicable, and telephone and fa~imile numbers.

(b) The name, address and e-mail address, if applicable, and lelephone and facsimile numbers
ofa local representative. The local representative or designee shall be available at all times.
Current information regarding howto contact the local representative in an emergency shall be
provided at the time of registration.

(c) A certificate of insurance or self~insurance~

(1) Verifying that an insurance policy has been issued to the registrant by an insurance
company licensed or othenMse authorized to do business in the State of Minnesota, or a
form of self insurance acceptable to the Director;

(2) Verifying that the registrant is Insured against claims for bodily and personal injury,
including death, as Vv'ell as claims for property damage. arising out ofthe
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(I) use and occupancy of the right of way by the registrant, Its officers, agents,
employees and permittees, and
(iQ placemantand use offacil~ies in the right of way by the registrant, ~
officers, agents. employees and permittees, including, but not limited to,
protection against liability arising from completed operations, damage of
underground facUlties and collapse of propert}r,

(3) Naming the County as an additional insured as to whomthec:overagerequlred herein
are in force and applicable and for whom defense will be provid.ed as to all such
coverage;

(4) Requiring that the Director be notified thirty (30) days in advance of cancellation of
the policy or matarial modification afa coverage term;

(5) Indicating comprehensive liability coverage, automobile liability coverage, workers
compensation and umbrella coverage established by the Director in amounts sufficient to
protect the County and the public and to 'carry out the purposes and policies of this
Ordinance.

(d) The County may reqUire a copy of the actual insurance policies.

(e) Ifthe person is a corporation, a copy ofthe certificate required to be filed underMinnesota
St~tutes section 302A.1 05 as recorded and cortWied to by the S$cretary of State.

(f) A copy of the person's order granting a .certificate of authority from the Minnesota PubliC
UtilitiesComrnission or other applicable state or federal agency, where the person is lawfully
required to have such certificate from said Cornmisslonorotherstate or federal agency.

Subd. 2. Notice ofChanges. The registrant shall keep all of the information listed above
current at all times by providing to the Director Information as to changes within fifteen (15)
days following the date on Which the ~glstrant has knowledge of any change.

Sec. 1.0S. Reporting Obligations.

'Subd. 1. Operations. Each registrant that provides utility service shall, atthetime of registration
and by December 10f each year,. file a construction and major maintenance plan for
underground facilities with the DirectQr. Such plan shall be submitted l,Islng a format designafed
by .the, Director and shall contain the inforrnatlondeterminedbythe Director to be necessary to
facilitate the coordination and reduction in the frequency of excavations and obstructions of
rights of way. The County shall maintain in the file acopy'of the County's construction plan for
coMtruction projects. The utility facility plans shall be kept up-to-date by the registrant. The
plans shall be on file and available for public inspection.

The plan shall inclUde, but not be limited to, the following Information:

(a) Thelocatiens and tho estimated boginning and onding dates of all projects to bo commenced
during the next calendar year (in this section, a "Next-Year Project'1;

(b) Howthe reglstram v.ill accommodate the County plan;
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(c) To the extent knolMl, the tentative locations and estimated beginning and ending dates for all
projects contemplated fot the five years following the next calendar year (in this section, a "Five­
Year Projecr'). It is the registrant's responsibility to keep informed on available plans.

The term Uprojecf' in this section shall include both Next·Near Projects and Five-year
Projects but does not include individual service line hookups and·minor maintenance unles5
they are part of an area wide program.

Subd. 2. Additional Ne><t-yearProjects. Notwithstanding the foregoing, the Direelor";l1 not
deny an application for:a right of way permit for failure to include a project in a plan submitted
to the County if the registrant has used commercially reasonable efforts to anticipate and plan
for the projeel.

Sec. 1.09. Permit Requirement.

Subd.1. Permit Required. Exceptasotherwise provided in this Code, no person may
obstruct, or excavate,any right ofvvay V\lithoutfirst registering and having obtained the
appropriate right of way Excavation or Obstruction permU from the County to do so,

(a) Excavation PermIt An Excavation Permit Is required by a Registrant to Excavate that part
of the Right of Way described In such permU and to hinder {re" and op"n passage over the
specified portion of the Right ofWay by placing FacnUles described therein, to the extent and for
the duration specified therein.

(b) Obstruction Permit. An Obstruction permit is required by a Registrant to hinder free and
open passage over tM specified portion ef Right of Way by placing Equipment described therein
on the Right of Way, to the extent and for the duration sPecified therein. An Obstruelion Permn
is not required if a person already possesses a valid Excavation Permit for the same project.

Subd. 2. PermitExtensions. No person may excavate or obstruct the right of way beyond
the date or dates specified in the'permit unless such person (i) makes a supplementary
application-for another rightof way perl11itbafore the expiration oftha initial permit, and (ii)
a new permit or permit extension is granted.

Subd. 3. Delay Penalty. In accordance with Minnesota Rules 7819.1000 sUbp. 3
notwithstanding sUbd. 2 of this section, the CoUnty shall establish and may impose a delay
penalty for LJnr-easonable delays in right of way excavation, obstruction, patching, or
restoration. The delay penalty shall be established from time to time by County Board
resolution and shall include any delays or damages charged by the County's construction
contractor and may include liqUidated damages consistent with the contract. Adelay
penalty will not be imposed if the delay in project completion Is due to circumstances
beyond the conlrol of the applicant including, ,.;thoU! IimUatlon, Inclement weather, acts of
God, or civil 'strife.

Subd. 4. PennitDisplay. Permits issued underthisOrdinance shall be conspicuously
displayed or otherwise available at all limes at the Indicated worK site and shall be availabie for
inspection by the County.

11
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Sec. 1.10. Permit Applications.

Application for a permit is made to the Director. Right of way permit applications shall contain.
and wI! be considered complete only upon compliance with the requirements of, the following
provisions:

(al Registration with the County pursuant to this ordinance;

(b) SUbmission of a completed permit application form, including all required attachments, and
scaled drawings showing the location and area of the proposed project and the location of all
kno\M\ existing and proposed facilities.

(c) Submission of SWPPP for ail Excavation Permit applications.

(d) Payment of money due the County for:

(1) permit fees, estimated restoration costs and other management costs-;

(2) prior obstructions or excavations;

(3) any undisputed loss; damage, or eXpense suffered by the County because of
appilcants prior excavations or obstructions of tho right of way or any emergency actions
takon by the County;

(e) Payment of disputed amounts due the County for prior disputed fees, penalties or other
charges by poSting security or depositing in an escrow account an amount equal to at least
110% of the amountowing.

(1) Posting an additional or larger construction performance bond for additional facllities when
applicant requests an excavation or obstruction permit to install additional facUities and the
County deems the existing construction performance bond inadequate under applicable
standards.

Sec. 1.11.lssuanoo of Permit; Conditions.

Subd. 1. Pennlt Issuance. If the applicant has satisfied the requirements of this
ordinance, the County shall issue a permit.

Subd. 2. Conditions. The Director may impose reasonable conditions upon the issuance of
the: permit and the performance of the applicant thereunder to protect the health, safety and
welfare or, when necessa-ry, to protect the rigl'lt of way and its current and future USe.

Sec. 1.12. Permit Fees.

Subd. 1. Excavation Pennit Fee. The COunty shall establish an Excavation right of way permit
fee schedule specifying fees that are adequate to recover the follO\Mng costs. Permit fees shall
be established by the County Board and may be amended at any pUblic meeting,

(al the County Management Costs;

(b) Degradation Costs, if applicable;
12
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(c) Mapping Costs;

Subd. 2. Payment ofPermit Feee. No right of way permit shali be issued without payment of
any and ali applicable permit fees unle.. the County aliows applicants to pay such fees within
thirty (30) days of billing.

SubrJ. 3. Nonrefundable. Permit fees that were paid fOf'S permit that the Director has revoked
for a breach as stated in section 1.23 are not refundable. Permit fees paid for work that is
subsequently cancelled are not refundable.

Sec. 1.13. Right of Way Patching and Restoration.

Subd. 1. Timing. The work to be done under the excavation permit, and the patching and
restoration of the right of way as required herein, must be completed within the dates
specified in the permit, Increased by as many days as work could not be done becaUse of
extraordinary circumstances beyond the control of the permittee. or when work was prohibited
as unseasonable or unreasonable under section 1.17

Subd. 2. Temporary SUrfacing. Patch and Restoration. Permittee shall patch its own work.

(a) County Restoration. If the County restores any part oflha right of way, permittee shall pay
the oo.sts thereof within thirty (30) days of billing. If the County raslores only the surface of tha
right-of-way and during the twenty-foUr (24) months following such reSloration, the pavement
sellies due to improper beckfilling, the permittee shall pay to the County, within thirty (30) days
otbimng; all costs related to restoring'the right otway .orassociated-with having to c6rreetthe
defective work, michmaY include removal and replacement of anyar all work done by the
permitte-e, prOVided. however, that the Counlywill first give the permittee notice ofthe pavement
defect and reasonable opportunity to correct the defect. These costs shalllneludeadministratlve
overhead, mobilization, material, labor, and equipment.

(b) Permittee Restoration. If the permittee restores the right of way Itself. It shall, at the time of
application fora permit. post a construction PerformancE! Bond il'ianamount determined by the
Director to be sufficient to COver tho coSl of restoration. If, within twenty-four (24) months after
completion of the restoration of the right of~Y. the Dlrectordetarmines that the right of way has
beerl properly restored, the surety on the Construction Performance Bond shall be released.

(c) Degradation Fee and Patching In Lieu ofRestoration to PUC Standards. In lieu of right
of way restoration, a right of '!Nay user may alGetto pay a degradation fee. However, the right of
way user shall remain rGsponsible for patching and tlie degradation fee shall not include the cost
to accomplish these responsibilities.

Subd. 3. Stand"fds. The permittee shali perform temporary surfacing" patching and
restoration including backfill, compaction, and landscaping according to the standards and with
the materials specified by the Director. The Director shall have the authority to prescribe the
mannerand extent of the restoration, and· may do so In written procedures of general
application or on a case·by-caSe basis. The Director in exercising this authority shall comply
with PUC standards for- right of wa-y restoration and require conformance to MNIDOT standard
specifications,
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SUbcL 4. Guarantees. The permittee guarantees its work and shall maintain It fortw6nty-four
(24) months follo";ng its completion. During this 24-month period it shall, upon notification from
the Director, correct all restoration work to the extent necessary, using the method required by
the Director. Said work shall be completed within five (5) business days ofthe receipt of the
notice from the Director, not including days during which work cannot be done because of
circumstances constituting force majeure or days when work is prohibited 85 unseasonable or
unreasonable under section 1.17.

Subd. 4(a). Duty to Correct Defects. The permittee shall correct defects in patching, or
restoration performed by permittee or its agents. Permittee, upon notification from the County,
shall correct all restoration work to the extent necessary, using the method required by the
County; Said 'NOrk shall be completed within five (5) business days althe receipt of the notice
from the County, not including days during which work cannot be done because of
circumstances constituting force majeure or days when work· is prohibited as unseasonal or
unreasonable under section 1.17.

Subd. 5. Failure to Restore. If the Permittee fails to r~store the right of vvay in the manner and
to the condition required by the Director, or fails to satisfactorily and timely complete all
restoration required by the Director, the·County, at its option, may do or sub-contract such
WOrk, In that event the permittee shall pay to the County, within thirty
(30) days of billing, the cost of restoring the right of way. If permittee fails to pay as required,
the County may exercise its rights under the Construction Performance Bond.

Sec. 1.14 storm Water Pollution Prevention Plan (SWPPP).

Subd. 1. Site Plan. Inclade a site plan for the project area identifying the erosion controls and
sediment controls to be used and their location,

Subd. 2. Sediment Controls. The permittee shall implement and maintain sediment controls.

(a) Timing. Perimeter sediment controls shall be installed priorto beginning work.

(b) Installation. Sediment controls shall be installed to applicable industry standards.

(0) Maintenance and Replacement. Sediment controls shall be· maintained. The permitteeshaJI
inspect s.edimenlcontrols·mekly andwithin 24 hours'of a rain event BXCG!eding 0.5 inch.
Sediment controls shall be repaired and/orreplaced within 24 hours of discovery.

(d) Removal. Perimeter sediment controls shall not be removed until 70% permanent vegetative
COver has been established.

(e) Tracking of sediment off the site shall be minimized. Traclw.dsediment shall be removed
from the road surface on a daily basis to the satisfaction ofthe County.

Subd. 3. Erosion Controls. The permittee shall implement erosion controls.

(a) Open soil areas shall be minimized In the phasing of construction aclivities.

(b) Storm water drainage originating off-site shall be directed away from the work area.
14
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(c) Disturbed soil areas will be seeded and mulched or blanketed, or sod will be placed,
immediately upon final·grading.

SUbd. 4. Failure to Implement Erosion and SedimentCcmlrols. If the Permittee fails to
implement or maintain required erosion and sediment controls, the County, at its option, may do
or su_b~contract such work. In that event, the permittee shall pay to the CQunty, within thirty (30)
days of billing, the cost of the work. If permittee fails to pay-as required, the County may
exercise its rights under the Construction Performance _Bond.

Subd. 5. Dewatering. The permittee shall not disCharge off the site sediment during dewatering
activities, including pump discharges and trench/ditch cuts for drainage,

(a) Temporary sediment basins or other practices shall be used to ensure sediment~laden water
is not discharged downstream.

(b) Discharge points shall be protected from erosion through the use of rock-riprap, sand bags,
plastic sheeting or other accepted energy dissipationmeasures.

subd. 6. Site Waste Controls. The permittee shan controlwa~te thatrnaynegatively Impact
water quality.

(a) Solid waste' including asphalt, millings, paper and other",a,te' must be disposed of
properly.

(b) Oil. gasoline and any hazardous substance must be stored properly to prevent spills or
leaks.

(c) All solid 'or liqUid wastes from concrete washout actiVity must be contained in a leak-proof
containment structure or impermeable liner.

Sec. 1.15. Joint Applications.

SubcL 1. Joint Application. Registrants may jointly apply for permits to ,excavate or obstruct
the right of way at the same place and time.

Subcl. 2. Shared Fees. Registrants who apply for permits for the 'same obstruction or
excavation may share in the payment of the permit fee. Registrants must agree among
themselves as to the portion each will pay and indicate the same on their appficatlons.

Subcl. 3. With County Construction Projects. Registrants who join ina scheduled utility
installation or obstruction pr excavation coordinated with a County construction project by the
Director, whether or not it is a joint application by two or more registrants or a single
application, are not reqUired to pay the obstruction and degradation portion, of the permit fee,
but a permit i, ,till required.

Sec. 1.16. Supplementary Application,.

Subd. 1. Umltatit>n on Area. A right of way permit is valid oniy forth" area of the right of way
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specified in the permit. No permittee may do any work outside the area specified in the permit,
except as provided herein. Any permittee which determines that an area greater than that
specified in the permit must be obstructed or excavated must, before working in that greater
area, (1) make application for a permit extension and pay any additional fees required thereby,
and (2) be granted a new permit or permit extension.

Subd. 2. Umitation on dates. A right of way permit i. valid only for ihe date••pecified in the
permit. No permittee may begin its work before the permtt start date or, except as provlded
herein, continue working after the end date. If a permittee does not finish the work by the permit
end date, it must apply for a new permit for the additional time it needs, and receive the new
permit or an extension of the old permit before \I\/Orking after the end date of the previous permit.
This supplementary application must be done before the permit end date. Permits for non~

emergencY work shall be submitted at le.st three bu.iness d.ys prior to the planned start of
work.

5ec.1.17. other Obligations.

Subd. 1. Compliance With Other Lews. The applicant must notifY aM obtain a permit from any
to\M1Shipor city through which it passes if said township or city so requires. Obtaining a right of
way permit does not relieve permittee of its duty to obtain all other necessary permits, licenses,
andauthorttyand to pay all fees required by the County or otherappllcable rule, law or
regulation. Permittee shall comply with other local codes and with road load. restrielions. A
permittee shall comply with all requirements of 10¢a1, state and fed"rallaws, Including Minhesota
Statutes Ch. 216D ("One Call EXcavation Notice System"). A permittee shall perform all work in
conformance with aU applioable codes and established rules and regulations, and is responsible
for all work done in the right of way pursuant to its permit, regardless of who does the work.

Subd. 2. Prohibited Work. EXcept in an emergency, and with the approval of the County,
no right of way obstruction or excavation may be done when seasonally prohibited or
when conditions-are unreasonable for SUch work.

Subd. 3. Interference with Right of Way. A permittee shEil1 not so obstruct a tight of way that
the natural free and clear passage of water through the gutters, culverts, ditches tiles or other
waterways shall be Interfered with. Private vehicles of those doing work ih the right of way may
not be parked within or next toa permit area, unless parked in conformance with County or
applicable tovvnship or city parking regUlations. The loading or unloading of trucks must be done
solely within the defined permit area unless specifically authorized by the permit.

Traffic control shall conform to the Minnesota Manual on Unlform Traffic COntrol Devices,
including the Temporary Traffic Control ZOnes Field Manual and any directions of the County
Engineer.

Sec. 1.18. Oenlal of Permit.

The County may deny a permitfor-t,ailureto meet the req,uirements and conditions of this
ordinance or if the County determines that the denial is necessary to protectthe pUblic health,
safety, and welfare 'or when necessary to protect the rightof way and its current and future use.
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The County may deny a permtt Wthe applicant has failed to comply with previous permtt
conditions. The County may withhold issuanC¢ of a permit until conditions of previous permit(s)
are complied vvith.

Sec. 1.19. In.tallation Requirements.

The excavation, backfilling, patching and restoration, and all other VlK>rk performed in the right of
way shall be done in conformance With Minnesota Rules 7819.1100 and 7819~5000and shall
conform to MN/DOTstandard specifications and other applicable Ipeal requirements. in so far as
they are not inconsistent with MinnesOla Slatute••"clions 237.162 and 237,163,

Sec.1.20.lnspeclion.

Subd 1. Notice ofCompletion. When the work under anypermit hereunder is
completed, the permittee shall furnish a Completion Certificate in accordance with
Minnesota RUles 7619,1300,

Sabd. 2. Site Inspection, Permittee shall make the INOlk-site available to the County and to
all others as authorized by law for Inspection at all reasonable times during the execution of
and upon 'completicm of the work.

SIJI>d3. Authoffly ofCounty,

(a) At the time of inspection the Director may orderthe immediate cessation and correction of
any INOrkwhich 'poses a serious threatto the life, health,safety or well being of the public.
(b) The Director may issue an order to the permitlee to corr"ct any WOrk which does not conform
to the terms of the permk or other applicable standards, rules, laws. condklons, or oode., so
long as the nonconformance constitutes a "substantial breach" asset forth in Minnesota
Statutes $ection 237,163, subd. 4(0)(1)-(6). The order shall slate thatfallure to correct the
violation will be cause for revocation of the permit. Wdhin ten (10) days after issuance of the
order. the permittee ~han present-prooHo the Director that-the violation has be-en corrected. If
such proof has not been presented within the required time. the Director rnay reVoke the permit
pursuant to section 1,23.
(c) The cost of any action required by the County shall be paid by the permitee.

Sec. 1,21. Work Done Without a Permit.

SUbd. 1. Emergency Situations. Each registrant shall immediately notify the Director of any
event re,garding its facilities that it considers to bean emergency. The registrant may proceed
to take whatever actions are necessary to respondtothe emergency. Wd:hin two business
days after the occurrence of the emergency the registrant shall applyfpr the necessary
permits, pay the fees associated thereWith and fulfill the rest of the requirements necessary to
bring itself Into compliance with this Ordinance for the actions it took in response to the
emergency,

If the County becomes aware of an emergency regarding aregistranfs facilities,the
County will attempt to contact the local representative of each registrant affe~d.or
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potentia:lly affected, by the emergency_ In any_event, the County may take \Nhatever
action it deems necessary to correct the emergency, the cost of which shall be borne by
the registrant 'Nhose facilities occasioned the emergency_

Sub(/' 2. Non-Emergency Situations. Except in an emergency, any person who l without first
haVing obtained the necessary permit, obstructs or excavates a right of way must subsequently
obtain a permit, pay double the normal fee for said permit, pay double all the other fees required
by this ordinance, and deposit-with the County the fees necessary to correct any damage to the
right of way and comply with all of the requirements of this Ordinance.

sec. 1.22, Supplementary Notification.

If the obstruction or excavation of the right of way begins later or ends sooner than the date
given on the permitl permittee shall notify the County of theacc:urate information as soon as this
information Is kno1Nl'l.

Sec. 1.23. Revocation of Permits.

Subd. 1. Substantial Breach. The County reserves its right, as provided herein, to ravoke any
right of way permit, without a fee refund, if there is a·substantialbreach of the terms and
conditions of any statute, ordinance,j rule or regulatron.orany~terial condition ortha' permit
including athreatto the safety of workers, c:Wthe right ofway user or the utility users. A
sUQJltantial ~reach ~ypermittee shall in.iude, but 'MII not be Jimil<!d to, the following:

(al The violation of any material provision oftherightof way ~ermit;

(b) An evasion or attempt to evade any maierialprovision of the right of way permit, or the
perpetration or attempt to perpetrate any frauclordeceit upon the County or its citizens;

(e) Any material misrepresentation of fact. in the application for a right of way permit;

(d) The' failure to 'complete the work in.a tirnely manner; unless a permit extension is obtained, or
unless the failure tp,completeworkis due to. reasons beyond the permittee's control, or failure to
relocate existing facilities as specified In section 1.25;

(e) The·failure to correct, in a timely manner, work that does not conform to a condition indicated
on an order issued pursuant to section 1.20;

(f) Failure of the utility to pay any required costs, fees, or charges billed by the County; or

(g) Failure to provide traffic control that conforms to the provisions of the Minnesota Manual on
Uniform Traffic Control Devices, including the, Temporary Traffic Control Zones Field Manual.

~ubd 2. Written Notioe ofBreach. If the. Countyde:termlnes that the permittee has committed
a substantial breach ofa term or condition .ofany statute, ordinance,rule, regulation or any
condition ofthepermltthe County shall make a wrlften demand upon the permittee to remedy
.such violation, The demand shall state that continued violationsmay·be c'ause for revocation of
the' permit. A substantial breach, as stated above, will allow the' County, at its discretion. to place
additional or revised conditions on the permit to rnitigateand remedy the breach.
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Subd. 3. Response to Notice ofBreach. Within three (3) busine.s days of raeelvlng
notification of the breach, permittee shall provide the County with a plan, Bcceptable to the
County" that will c;ure the breach. Permittee's failure to 50 contact the County, orthe permittei:}'s
failure to submit an acceptable plan, or permittee's failure to reasonably implement the approved
plan. shall be cause for immediate revocation of the permit. Further, permittee's f.aiJure to 50

contact the County, or the permittee's failure to submit an acceptable plan, or permittee's failure
to raasonabiy Implement the approvad plan, shall automatically revoka the permit and may
Include placing the permittee on probation for one (1) full year. No plan will be unreuonably
rejected.

Subd. 4. Cause forProbatIon, From time to time, the COunty-may establish a list of conditions
of the permit, which ifbreached VJIJ1 automatically place the permittee on probation tor one full
year, such as, but not limited to, working out of the allotted time period or werking on right of
way grossly outside of the permit authorization.

Subd. 5; Reimbursement ofCounty Costs. If a permit is revoked, the permittee shall also
reimburse the County: for the County's reasonablernanagement costs, including restoratfon
costs and the costs ofeaUeetion and reasonable attorneys' fees incurred in connection With
such revocation.

Subd. 6. Revoked Permit lithe County revokes a utility's permit for breach oflhis ordinance,
the utilitY will not be allowed to install any utility_orto obstruct at-excavate within the County right
of way until the breach situation iscorrecte_dto the satisfaction of the Dire-mar and the permit is
reissued.

Seo. 1.24. Mapping Data.

Subd. 1. Information Required. Each registrant and permittee shall provide mapping
information required by the County in accordanC$ with Minnesota IMes 7619.4000 and
7619.4100.

Subd. 2. Information. The County requires as part of Its permit application the filing of all the
following information:

A location and approximate depth of applicant's mains, cables, conduits, switches,
and related equipment and facilities, IJIAth the location based on:

(1) offsets from property lines, distances from the centerline ofthe public right of way. and curb
lines as determined by the County;

(2) coordinates derived from the coordinate system being used by the County; or

(3) any other system agreed upon by the right orway user and County;

B. the type and size of the utility facility;

c. a description showing above ground appurtenances:
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D.s legend explaining symbols, characters, abbreviations, scale, and other data shown
on the map; and

E.any facilities to be abandoned, if applicabllai, in conformance with Minnesota
Statutes, section 2160.04, subd.3.

Subd 3. Changes and corrections. The application must provide that the applicant agrees
to submit uas builtll dralNings, reflecting any changes and variations ftom the Information
provided under subd. 2, items A to E.

Sul>d. 4. Additfonal t;Onstruetion infonnation.ln addition, the right of way user shall submit
to the County at the time the project is completed a eompletion certificate according to
Minnesota Rules 7819.1300.

Sobel. 5. Manner ofconveying permit data. A right-of way usef is not required to provide or
convey mapping information or data in a format or manner that Is different from VV'hat is currently
utilized and maintained by that user. A permit application fee may include the cost to convert the
data furnished by the right of way user to a formateurrently in use by the' County. These data
conversion costs, unlike other costs that Olake up permit fees, may be included in the permit fee
after the permit application process.

Subd. 6. Data on existing facilities. At the request of the County, a right otway USer shall
provide existing data on ·itsexistingfacilIties within the public right ofway in the form
maintained by the user atthe time'the request was made. if available.

Sec. 1.25. Location and Relocation of Facmti...

Subd. 1. Placement, Location, andRelocation. Placement, location, and relocation of
facilities must comply with the Act, with other applicable law, and with Minnesota Rules
7819.3100, 7819.5000, and 7819.5100, to the extent the rules do not limhuthority otherwise
available to cftiesand Home Rule Charter counties. Sysubniitting a request for a permit the
person recognizes they must conform to the existing ordinances and codes of ,other units of
government related to underground placement regardless of hoWthe ~ppllcatlon Is witten or
permit granted.
Utility poles and guy anchors. and any otherequipment. shall conform to NCHRP 350 standards
for crashworthiness :or must be located outside of applicable ciear zones. Any installation that
does'not conform to Minnesota Department of Transportation clear zone standards must be
approved by the Director and the facility owner shall·indemnifyand hold harmless the County.

Sul>d. 2. Refocation ofFacilitIes. A registrant must promptly and at its own expense, with due
regard for seasonal working oonditions, permanently remove and relocate its facilities in the right
of way whenever th6 Director for good ,caUSe r6queSls such removal and relocation, and shall
restore the right of way consistent with PUC standards, local regulations, and MNfDOT standard
specifications. The Director may make such request to prevent interference by the company's
equipmentorfatirlties with (i) a present or future County use ,of the right of way, OQa public
improvement undertaken by the County, (iii) an economic development project·ln which the
County has an interest :or investment, (ill) when the public health, safety' and welfare re:quire it,
or (v) when necessary to prevent interference vvlth the safety and convenience of ordinary travel
over the right of 'Way.
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Relocation Notification Procedure: The Director shall notify the utility owner at least six
(6) months in advance of the need to relocate existing facilities so the owner can plan the
relocation. The Director shall provide a second notification·one (1) month before the owner
needs to begin the relocation. The utility owner shall begin relocation of the facilities within one
(1) week of the expiration olthe six (6) month notice. All util~ies shall be relocated within one (1)
month of the- expiration oftha six (6) month notice. When emergency, natural disasterI or
unforeseen changes to a programmed project necessitate relocation of a facility, the County
shall notify the utility owner as soon as possible, but shall be exempt from the notification
schedule desorlbed above.

Inthe event that emergency work bytha County or by a municipality in the County right of way
requires relocation of a utility, the·notification.requirements above are vvaliJed. The County and
utility shall coordinate efforts to minimize delay. The Director may allow a differentschedule if it
does not interfere with the County's project.

Delay to County Project: The Director shall notify the utility o'M1eriftheowner's progress will not
meetthe relocati.on schedule. Ifthe o\oVl"ler does nj)ttake action to insure the relocation will be
completed In accordance with the above schedule and the Director determines this delay will
have an adverse Impact on a County project. the Director may hire a competent coritrac:tor to
perform the relocation. In that event, the County may charge the utility owner all costs incurred
to relocate the facility, The County may oharge the utility owner for all costs incurred and
requested by a.'contractor working for the County: that Is dalayed because the relo,cation is not
completed in the scheduled timeframeand for all other additional costs incurred by the County
due to the delay.
Nol'Mthstanding the foregoing. in accordance with PUC rUlos, a person shall n"t be reqUired to
remove or relocate Its facilities from any.rightofwaythat has been'vacated in favor of'a non~

governmental entity unless and until the raasonablS' costs·thereofare first paid to the person.
However, this does not exempt the utility company from paying for the.valueof any taking of
said property by occupation without compensation.

Sec. 1.26. PreMexcavation Facilities Location.

In addition to compiying with the requirements of Minnesota S""t~tes C:::h••160 rOne Call
Excavation Notice System") before the $Iart date of any right of way.xcavatIOn,eaoh regi$lrant
that has facil~les or equipment in the area to be excavatod shail mark the horizontal placement
of all said facilities. Any registrant'.s facilities or equipmentthat are in the area of work shall notify
andVomrk clo~ely with the excavation contractor to e~tablishtheexact location of it~ facilities and
the best procedure for excavation to proteotthe safety of Workers and right of way users and
other utility users. If the utility is not at the approved locati"n, it shall be exposed at the
permittee's expense or by the County: upon written notice to the permittee. The County may,
upon said notice, locate said utility at the permittee's expense.

Seo. 1.27. Damage to other Facilities.

When the County does work in the right of vvay and finds it necessary to maintain,5upport, or
move a registrant's facilities to protect it, the Director shall notify the local representative as early
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as is reasonably possible. The ·costs associated therewith will be bllled to that registrant and
must be paid within thirty (30) days from the dote of billing. Each registront sholl be responsible
for the cost of repairing any facilities in the right of way that tI: or its facilities damage. When the
registrant does damage to County facilities in the right of way, such as, but not limited to,
culverts, road surfaces, curbs andguttars, or tile lines, it shall correct the damage immediately_
If it does not, the County may make such repairs as necessary and charge all of the expenses of
the repair to the registrant, which shall be paid within 30 days of billing. Each registrant shall be
responsible for the eostof repairing any damage to the facilities of another registrant caused
during the County's response to an emergency occasioned by that registrant's facilities.

Sec. 1.28. Right of Way Vacation.

Reservation ofRight. If the County vacates a right of way that contains the facilities of a
registr'ant,the registrant's rights in the vacated right ofway are governed by Minnesota Rules
7819.3200 and other .pplicable laws.

Sec. 1,29. Indemnification and Liability.

By registering with the County, or by accepting" perrnit under this Ordinance," registrant or
permitteeag,rees to defend _and indemnify the :County in Clccordance with the provisions of
Minnesota Rules 7819.1250. All permits are granted subject to the ownership rights the
County may have in the property involved and to the extent thal state, federal (oc:allaVIIS,
rules, and regulations allow and said permit is·subject to all such 1~\W'liIndrules.

Sec. 1.30. Abandoned or Unusable Facilities.

Subd 1. DlscontinuedOperations. A registrant who has determIned to discontinue aU ora
portion of itsoper"tions in the County must provide informations.tisf"ctory to the County that
the registrant's obligations for its facilities in the right ofway under this Ordinance have been
lawfully assumed by-another registrant.

Subd. 2. Removal. Any registrant that hasabandon.ed or unusable facilities in any right of \NaY
shall remove them from that right of way if required in c.onjunctiqn wft:h other right of way repair,
excavation~ or construction, unless the County waives this requirement

Sec, 1.31. Appe"l.

A right of wa.y user thot: (1) h"s baen danied registration; (2) has been denied" permit; (3) has
had permitrevokedjor (4) believes that the fees imposed are invalid, may have the denial,
revocation, or feeimpQsition reviewed,irtacc:ordance VlJith the provisions of the Ramsey County
Administrative Ordinance relating to the' suspension or revocation of a license.

Sec, 1.32. Reservation of Regulaloryand Police Powers.

A Permittee's or Registranfs rights are subjectfo·the regulatory and police pO\lVers of the County

22

Exhibit D

220f23



Exhibit D
Right of Way Ordinance Contract No. 101042

to adopt and enforce general ordinances necessary to protect the health, safety and '#elfare of
the public.

Sec. 1.33. Severability.

If any portion of this Ordinance is for any reason held invalid by any court ofcompetent
jurisdiction, such portion shall be deemed a separate, distinct, and independent provision and
such holding shall not affect the validity of the remaining portions thereof. Nothing in this
Ordinance precludes the County from requiring a franchise agreement with the applicant, as
allo\lVed by law, in addition to requirements set forth herein.

Sec. 1.34. Penalty for Violation.

Vloletion 01 this ordinance shall result In the assessmenl 01 a penalty 01 $500 per occurrence
per site per mile per day as long as mey be applicable unless a penalty or fine is otherwise
specifically designeted In this ordlnence.
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~Metropolitan Council

DOCUMENT EXECUTION COVER SHEET

DATE:

TO:

FROM:

SUBJECT:

8/ /2012

atrick Born, Regional Administrator

Gutzmann, Director, Contracts and Procurement

ark Fuhrmann, New Starts Program Director; Brian Lamb, GM, Metro Transit

Contract 101042, Agreement for Maintenance of Existing Tunnels and Construction and
Maintenance ofNew Tunnel Under Ramsey County State Aid Highway 34 (University
Avenue) in the Capitol Area.

I recommend and request that you execute the attached document on behalf of the Metropolitan Council. Ifyou
require further information please contact:

Name: Auburn Dees
Phone/extension: 1346

TYPE OF DOCUMENT:

Construction and Maintenance Agreement between the Council, Ramsey County and the State of Minnesota

FISCAL COMMITMENT
None

DELEGATION
The Regional Administrator is authorized to enter into contracts with other governmental entities for the
expenditure of amounts not exceeding $250,000.

COUNCIL BOARD ACTION
None Required.

AUTHORIZATION
The Regional Administrator is authorized to execute agreements up to $250,000.00.

DOCUMENT PREPARATION

C)C2t This document was prepared and reviewed by the Procurement office.
(Box will be checked by Procurement upon final review)

C21 This document was reviewed by the Office of General Counsel.
(Box will be checked by OGC uponfinal review)

RETURN ROUTING

Please return the executed document to: Auburn Dees, Robert Street

Revised 6/11



GMetroTransit _
Internal Memorandum

Date:

To:

Via:

From:

Subject:

July 10, 2012

Pat Boru, Regional Administrator

Brian Lamb, General Administrator

Mark Fuhrmann, Program Director
Dan Soler, Director Transit Systems Design and Construction

CCLRT Maintenance of Tunnel Agreement - University Avenue Tunnels

Purpose:
Approve the Agreement for maintenance of existing twInels and construction and maintenance of
new twInel under Ramsey County State Aid Highway 34 (University Avenue) in the Capitol
Area - University Avenue Tunnels with Ramsey County (RC) and Department of Administration
(DOA) for maintenance of the existing and new tunnels under University Avenue.

Discussion:
RC and DOA have worked closely with the Central Corridor Project Office (CCPO) on various
activities regarding the development of the Central Corridor Light Rail Transit (CCLRT) Project,
specifically Civil East Construction which includes the work along University Avenue.

During the course of University Avenue reconstruction, the State desires to design, construct,
utilize and maintain a pedestrian and materials handling delivery twIne! beneath University
Avenue to connect the State Capitol Building on the south side of University Avenue with a
parking lot on the north side of University Avenue.

The agreement outlines the responsibilities for each of the parties ofthe new tunnel under
University Avenue. The agreement also outlines the maintenance responsibilities for each of the
parties for the new and existing twInels.

Council action is not required as the agreement is a no cost agreement.

AlternativeslImpacts:

Do nothing. Not recommended as the twInels are required as part the construction.

Funding Sources:
No funding source needed. No cost agreement.

Recommendation/Conclusion:
Staff recommends approving the Agreement as submitted.



Dees, Auburn

From:
Sent:
To:
Subject:

FYI. .. We can proceed.

Lessard, Stephanie
Wednesday, August 08, 2012 8:32 AM
Dees, Auburn
FW: Tunnel Maintenance Agreement

From: Waslaski, Wayne (ADM) [mailto:wayne.waslaski@state.mn.us]
Sent: Wednesday, August 08,20128:31 AM
To: Lessard, Stephanie
Cc: Soler, Dan
Subject: RE: Tunnel Maintenance Agreement

Stephanie,

No other state signatures are required to have a legally binding contract.

Wayne

From: Lessard, Stephanie [mailto:Stephanie.Lessard@metc.state.mn.us]
Sent: Wednesday, August 08, 2012 8:30 AM
To: Waslaski, Wayne (ADM)
Cc: Soler, Dan
Subject: RE: Tunnel Maintenance Agreement

Wayne,

There are spaces for another signature and a witness on the signature block page for the State of MN. Do you know if
these are required for the State to consider the contract legally binding or were the spaces left in in error? I just want to
make sure before we receive our final signature.

Thank you,
Stephanie

From: Waslaski, Wayne (ADM) [mailto:wayne.waslaski@state.mn.us]
Sent: Friday, June 29, 2012 6:26 AM
To: Lessard, Stephanie; 'Lux, Joseph'
Cc: Soler, Dan
Subject: RE: Tunnel Maintenance Agreement

Commissioner Cronk has signed three signature pages, which we will forward to Stephanie.

Thanks, Wayne

From: Lessard, Stephanie [mailto:Stephanie.Lessard@metc.state.mn.us]
Sent: Thursday, June 28, 2012 2:08 PM
To: 'Lux, Joseph'; Waslaski, Wayne (ADM)
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CIl: Soler, Dan
Subject: RE: Tunnel Maintenance Agreement

This change is okay with the Council. Attached is a revised agreement for signature. Let me know if you have any
questions.

Thank you,
Stephanie

From: Lux, Joseph [mailto:Joseph.Lux@CO.RAMSEY.MN.US]
Sent: Thursday, June 28, 2012 12:S9 PM
To: Waslaski, Wayne (ADM); Lessard, Stephanie
Cc: Soler, Dan
Subject: RE: Tunnel Maintenance Agreement

No objections here.

Joe Lux
Joseph Lux
Planning Specialist
Ramsey County Public Works
1425 Paul Kirkwold Drive
Arden Hills, MN 55112-3933
651-266-7114

~
From: Waslaski, Wayne (ADM) [mailto:wayne.waslaski@state.mn.us]
Sent: Thursday, June 28, 2012 11:S4 AM
To: Stephanie Lessard; Lux, Joseph
Cc: Soler, Dan
Subject: RE: Tunnel Maintenance Agreement

Joe and Dan,

Would you be open to the following technical correction on the first page, fourth whereas clause, last parenthesis:

• Insert "Existing Tunnels and New Tunnel" so it would read: (collectively Existing Tunnels and New Tunnel
hereinafter "University Avenue Tunnels")

This is consistent with the intent, which wasn't clear to those that reviewed the document on this end.

If ok, I wouid propose the Met Council make the change and insert a new page 1.

Thanks, Wayne

From: Lessard, Stephanie [mailto:Stephanie.Lessard@metc.state.mn.usl
Sent: Friday, June 1S, 2012 8:0S AM
To: 'joseph.lux@co.ramsey.mn.us'; Waslaski, Wayne (ADM)
Cc: Soler, Dan
SUbject: Tunnel Maintenance Agreement
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Joe and Wayne,

Attached is the final tunnel maintenance agreement for your signatures. Please print three copies, sign, and return to
my attention. Send additional copies, if you need more than one original. Let me know if you have any questions.

Thank you,
Stephanie Lessard
Central Corridor Project Office
540 Fairview Avenue North
Suite 200
St. Paul, MN 55104

612-272-7424
stephanie.lessard@metc.state.mn.us

Th'lS email is intended to be read only by the intended recipient. This email may be legally privileged or protected from disclosure by law. If you are not the
intended recipient, any dissemination of this email or any attachments is strictly prohibited, and you should refrain from reading this email or examining any
attachments. If you received this email in error, please notify the sender immediately and delete this email and any attachments.
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~Metropolitan Council

DOCUMENT ROUTING
CONTRACTS AND PROCUREMENT

DATE: 8/8/2012

Received

AUG 152012

RE: Agreement for Maintenance of Existing Tunnels and Construction and Maintenance of New Tunnel
Under Ramsey Connty State Aid Highway 34 (University Avenue) in the Capitol Area

TYPE OF DOCUMENT: Contract 101042

Please route to the staff members below:

NAME ACTION INITIALIDATE
; /

Micky Gutzmann SignDECS ~ o/tty
7Ll

(
Peter Hanf SignDECS

8/13(1C..

Dan Soler (CCPO) Hand carry to M%sJ- 't!, I15\n ..

Mark Fuhrmann Initial DECS (J\f (, i 7, i2-
A

0D
Brian Lamb Initial DECS 1/ t;P) J~IG

, I

PatBom Sign Agreement (3co~
'l> ,-z:1. •\1--

PLEASE RETURN TO: Auburn Dees, Contracts and Procurement, Robert Street (x1346)


