RECEIVED

0CT 05 2022
CITY CLERK
In the Matter of the Cigarette/Tobaceo — BRIGHT STAR’S PETITION TO
Product Shop License held by Bright Star STAY ADMINISTRATIVE
Inc. d/bfa Tom and Joe’s Market for the ORPER PENDING REVIEW
premises located at 684 Western Avenue
in St. Paul

License No. 20190003653

Bright Star Inc. d/b/a Tom and Joe’s Market, by and through its attorney Derek Thooft,
respectfully petitions the City Council of the City-of St. Paul.

PETITION
Petitioners, by their counsel, move the City Council of the City of Saint Paul for a stay of
the determinations made on September 21, 2022, effective untif the final adjudication of the
appeal action.
PROCEDURAL HISTORY

located at 684 Western Avenue North, Saint Paul. Bright Star holds a city-issued
cigarette/tobacco license for the convenience storé, Tom and Joe's Market.

2. On July 27, 2022, Adminisirative Law Judge Barbara J. Case provided Findings of Faet,
Conclusions of Law, and Recommendation, recommending the revocation of Licensee’s
cigarette/tobaceo license be affirmed.

3. On September 21, 2022, Saint Paul City Council adopted the Finding of Fact,
Conclusions of Law, and Recommendation of the Administrative Law Judge.

4. Therevocation was adepted by the Saint Paul City Council at the Council’s tegular
meeting on September 21, 2022.

5. On October, 4, 2022, Bright Star, Inc. d/b/a Tom and Joe's Market filed a Petition for

Wiit of Certiorar, appealing from the final decision of the Saint Paul City Couneil.



1. Pursuant to Minnesotz Rules of Civil Appellate Procedure 108.02, subd. 1(a), the

deciding agency may stay enforcement of the decision in accordarnce with Rule 108. !

2. Rule 115.03, subd. 2(b) states a peition for a stay may be made in the first instance to the
agency and upon motion, the Court of Appeals may review the agency’s decision on a
stay.?

3. Astay is supported by judicial ecengmy‘ and may be granted to protect the appetlate
court’s jurisdiction and to avoid a multiplicity of suits.?

4. When deciding to stay a license, the City Council may stay the decision when it is
supported by findings that reflect past failure to comply with conditions, Further, they
can balance the potential harm to the Petitioner against the potential harm to the
community.¢

5. Mr. Furajiji, while initially being confused by the procduct definitions and ordinances as
evidenced in his hearing, has taken it upon himself and his staff to educate everyone to
the nmumerous ordinances.

6. Subsequent to the violation Bright Star, Inc. has implemented policies and procedures to
ensure compliance with all city codes and ordinances. These policies and procedures
inciude weekly meetings o review all product, multipie checks when ordering products,

an immediate return of any products which violdte or may violate city ordinances.

* Minn. R, Civ. App. 108.02, subd. {a}

2 Minn. R. Civ. App. 11503, subd; 2(8)

% State v. Northern Pacific Railway Co., 221 Minn. 400 [1948).
*DRJ, Inc. v. Gity of St. Paul 741 NW.2d 141 (2007,




7. Bright Star; Inc. voluntarily retumed alf of the producis which were in violation of St.
Paul ordinances and caricelled all future orders that would in any violate the ordinance
and incurred significant financial detsiment due to that decision,

8. The detriment to deny the stay of the City Council's-decision is enormous because
Furajiji and the manager of the store rely on the operations of Tom and Joe’s Market to
support therr family. Without the income, &me would be substantial economic harm.

9. The continued operations of Tom and Joe’s Market will not have a detrimenital effect on
the public good because Bright Star, Inc. has showed they arc now faking affirmative

measures to comply fully with all ardinances that may govern them.

CONCLUSION
Bright Star, Inc. will suffer substantial economic harm in the denial of the stay of the
decision to revosate the license while the decision is being appealed. The potential harm to

Bright Star, Inc. is substantially greater than the low potential hatm to the public good.

WHEREFORE, Petitioner respectfislly requests the City Council of the City of Saint Paul stay

the effective date of the determinations until the final adjudication of the appeal action.

pate: ) /OL{ ( *F THOOFT LAW, LLC

Derek D. Thooft, (#0398561)
Attomey for Plaintiff

3460 Washington Dr., Suite 212
Eagan, MN 55122

(651) 4851254
ThoofiLaw@gmail com
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'STATE OF MINNESOTA. 0CT 05 2022
INTBE COURT OF APPEALS CITY CLERK
CASE TITLE:
Bright Star Inc. d/b/a Tom and Jog's _M§rl<et
PETITION FOR
WRIT OF CERTIORARI
v,
Agency Case #RES PH 22-233
City of Saint Faul;%wm- y Date of Decision 0972112022

R Y

TO: The Cowt of Appeals of the State of Minnesots:
_Bright Star Inc. dib/a Tom and Joe's Market {your name)

hiereby petitions the Court of Appeals for a Wit of Certiorasi

pursuant to (choose one): M Minm, Stat. §§ 14.63, 14.64 L1 Minn. Stat. § 606.01

to review a decision of SaintPeuiCtyCoundl - ... {agency name)
issued on the date noted above, upon the grounds that:

Thier vickation ot fssue was the first flavared product viclafion for Bright Star inc. Persuant s St Paut Lagislative Code § 324.90(b),

the presumptive penalty for the first viclation is & 10+dey suspension. Further § 324.10(a) states that "the Gounc may
 deviate therefrom in an individual gase where the cotngil finds and determines that there extst substantial and compeliig

rasons whmh make itappmpnmin o sa." Thara was rgta subz!ahtsa! and sompsllmg raascntb lesueaary upward dapariure
wmmammmnmm -

(Surnmarize why you are app@dmg ina SEI‘:I’"M or two You will make & detailed
argument in the brief that you will be filing later.}

Dated: }!‘D/ "[{/ AN

{Sigﬂamn, of }eu Of ViR attornev)
_ Derek D. Trooh
(Printed name)
3480 Washington Dr. #212, Eagan MN 55122
(Address)
5514851264
{Telephone mumber)
(Email Address)

Revised 4/18/19



STATE OF MINNESOTA
IN THE COURT OF APPEALS

CASE TITLE:

Bright -‘ﬁarlm dibfa Tom and Joa's Market

STATEMENT OF THE CASE
OF RELATOR
vs.

Case #RES PH 22233
Chty of Saint Pau; Oty Cour Agency Cage #RES PH 22233

Appellate Case £ =

s s S iy e m———

mﬁ)‘Ml&' provided for the benefit of self-represented titigants, and conforms 1o the Statement of the Case form
required by Rule 133.03 of the Minnesota Rules of Civil Appellate Provedhure and to Farm 133, jound at the endof
the Minnesota Rules of Civil Appeliate Procediure. Some guestions an this Jorn:may require you to complete some
basic legoi research about your appeal before you van complete them. Instrugtions for completing this form are
available at ktip.//mucouts. goviCourtQfinpeals. aspckTab08Resources.

1. Agency where case originated; Minnesota Deparient of Reverie _

Name of presiding judge.or hearing officer: Administraiive Law Judge Barbera J. Case

2. Jurisdictional statement for a certiorari appeal:
1. Statute, rule, or other authority authorizing certiorari appeal (choose one):
b Minn. Stat. §§ 14,63, 1464  [] Minn. Stat. § 606.01

2. Authority (statutory section) fixing time limit and dite of event triggering appeal
time (mailing of decision, receipt of decision, or receipt of other notice):
| Minn, Stat. §§ 14.63, 14.64 L Mion. Stat. § 606,01
] Other _ e

3. Type of litigation and any statutes at issne:
Saint Paul L egislative Code § 324.10; Saint Paul Legisiative Code § 310.05-06

4. Brief description of issues that were raised before the administrative or agency
decision maker, and how the administrative or agency decision maker decided
those issues; Administralive Law Judge Barbars J. Case tacommended revosation of the cigaretie!
tobiacas ficonse held by Bright Star, lnc. Wb/a Tom and Joe's Matket. Pursuant to St Péul Lagistatve Coda § 324,10, rsvocation
ot tha Hoorss & an upward deperts, SaTEaul City Goundl 28aptad 6 indings of AL Gass an revocated e flsnse.

‘Revised 41819



5. Short description of issues you are raising in this appesl (one or two sentences;
you may make a tnore detailed argument in the brief you will be filing later):
The victation atisse was the firet 8avired product vidlation for Bright Ster Inc. Prrsuant fo St Paul Lagistative Code § 324.145),
the presumptive pangly for th first viclation is 5 10-day suspension, Further, § 324.10(a) states that “the-councl mdy deviats
tharafrom in an individual cass et the counci finds end determines that there exist substanal and compelling reasons which.
ke it appropriste to da 80 Mmma wbsfaaﬁa!mdmmpdrng reasontomuaandpmrd deparmw and ravousia the licanse.

6. Related appesls:

. List any prior or pending appeals atising from the same agency case as this
appeal (write appzal numbers, or “none”): Unknown

b. List any pending appeals arising from different agency cases that raise similar

issues to this appeal (write 'appeal npumbers, or “pope known™):
inbenown '

7. Contents of record:
a. Is a transeript necessary to review the issues on appeal? Yes INo

b. If'yes, is it a full transctipt of the hearing(s) before the administrative decision-
maker, or a partial transcript?

M Full transeript [ Partial transcript
¢. Has the transcript been ordered from the court repoiter? M Yes HNe

d. If a transcript is uravailable, is a statement of the proceedin under hﬁnnesota
Rules of Civil Appeliate Procedure 110.03 necessary?

e. Int Hieu of the record as defined in Minmesota Rules of Civil Appeliate Procedure
110,01, have the parties agreed to prepare 4 statement of the record pursuant to
Mintiesota Rules of Civil Appellate Procedure 110.047  [1Yes One

8. Oral argument

a. I you have an attorney, is oral argument requested?
Yes No E11.do ot have an attomey
b. If yes, where is oral argument requested:
bMMinnesota Judicial Ceater in St. Paul
Oother:_

Revised 4718/1%

o waiia AR UTROATITG hoan npderad e Fhe e oo



9. Type of brief te be filed (choase one, the type that you plan io file)s

Formal brief under Rule 128.02
{A formal brief inchides a table of contents, a sialement of the legal issues, a statement of
the case and the facts, an argument, a conclusion, and an addendum. * A formai brief
st be hotmd in a specific way, and car't just be stapled. A list of approved binding

sthods wnder | R Civ, App. P, 132,01 is available o hitp/bmnoouris gov/Clerk-of-
: s,

oveidBrie/Binding Meih

[} informal brief under Rule 128,01, subd. 1.
(Before filing aninformal brief, you must file a motion requesting permissios io-do so. An
informal brief contains @ concise statement of your argiment and an addendum.* It may
be stapled.y

[ Trial momorands, supplementsd by a short letter argument under Rule 128.01,
subd. 2, and an addendum.
(@ you submitted o written Memoravidion of Law during your gdministrative or agency
proceeding, you may file that Memorandum as your brief, along with o short argument in
detter format that addresses the décision you are appealing: This. may be stapled and must
inchude an addendum™) '

* No matter whit iype of brief you file, the relator’s brief must inchude an addendum (respondents may
hiclude an addendum. with their brief, but the addendum is only required for relgtor’s brief). The
requirements for yowr addendum are listed in Minn. R. Civ. Apy. P, 130.02, Your addendum may also
cuntain up to 50 additional pages of documents from the record or statutes, rules, cases or other authorities
that would be helpful to the court when reading your brief. However, you cannot include any new evidence
that was not presented to the administrative decision-maker,
10. Names, addresses, and telephone numbers of relator and respondents (er
attorneys, if any):
Relitor or relator’s attomey: N

Print name: Derek D. Thooft (#0398561) .

Addtess: 3460 Washington Dr. Sutte 212, Eagan, MN, 55122

Email address: thoofiaw@gmall.com ' '

Telephone: (651)485-1254

Signature: i

Respondent or responident’s attorney:
Print name: Chy of Saint Paul Gy Counh .
Address: 300 Gity Hatl, 15 Kellogg Boulevard West, Saint Paul, MN 55102
Eqnail address: _
Telephone:_

Revised #1819



STATE OF MINNESOTA

IN THE COURT OF APPEALS
CASE TITLE:
_Bright Star inc. ditéa Tom and Jag's Mariet WRIT OF CERTIORARI
_ Conrt of Appeals#
= Agency Case #RES PH 22238
_Gity of Saint Paul City Counell Date of Decision 09/21/2022
TO; ity of Saint Paul Gty Courcll (agency name)

You are hereby ordered to return to the Court of Appeals and serve on all parties
in accordance with rule 115.04, subdivision 3, within 30 duys affer service of the petition
or 14 days afier delivery of a transcript, whichever is later, an itemized statement of the
record, exhibits, and proceedings in the above-entitled watter so that this court may
review the decision issued on the date noted above.

Ywmfuﬂh&&:&c&dtomﬁm&emmmmmmmmptcf
eedings (if any) until requested by the Clerk of the Appellate Counts to deliver them
mmzdancewﬂhnﬂeiism subdivision 5.

Copies of this writ and acéompanying petition shall be served forthwith either
personally or by mail upon the respondent or its atfomey at:

(Fill in the name and address of the respondent
or respondent’s attorney on the lines below)
Derek D, Thooft (0328561}

3480 Washington Dr #212, Eagan, VN, 65132

ﬂwooﬁ!mv@gmaﬁ.com {651)-455-1254

Proof of service shall be filed with the Clerk of the Appellate Courts,

DATED:

Clerk of the Appelate Courts
Assistant Clerk

Revised 4/18/19



DEPARTMENT OF SAFETY & INSPECTIONS (DS1}
ANGIE WIESE, INTERIM DIRECTOR

SAINT PAUL
SAFETY & INSPECTIONS 375 Jackson Street, Sulte 220
Saint Paul, MN 55101-1806
Tek 651-266-8989 | Fax: 651-266-9124
September 28, 2022

NOTICE OF CITY COUNCIL ACTION

Bright Star Inc,

d/b/a Tom and Joe's Market
684 Western Avenue North
Saint Panl, MN 55103

Atin: Hasham Aiko Al Furaiji

Hausham Alko Al Furaifi:

Enclosed is a copy of City Council Resolution RES PH 22-233 which revokes the Cigarette/Tobacco
license issued to you by the City of Saint Paul for the following:

Adopting the Finding of Fact, Conclustons of Law and Recommendation of the Administrative Law
Judge. '

The revocation was adopted by the Saint Paul City Council at the Council’s regular mesting on
September 21, 2022. The effect of this notice is that you may not sell tobacco products at vour business
located at 684 Western Ave, Failure to comply conld subject you to criminal charges and prosecution.

If you have any questions regarding this matter, you may contact me at 651-266-9132.

Sincerely,— -
7 ihhid—

Eric Hudak, Licensing Manager
Departinent of Safety and Inspections

Enclosure

cc: Shawn McDonald, Legal Assistant-CAQ
Angie Wiese, Director-DSI
Dan Niziolek, Deputy Director-DSI
Joseph Voyda, License Inspector-DSI
Husham Alko Al Furaiji, 7762 Lakeview Ln. NE., Mpls., MN 55432
Dadders Estates LLC, 351 Keliogg Blvd. E,, St. Paul, MN 55101

CITY OF SAINT PAVL AN AFFIRMATIVE ACTION & STPAUL.GOV
MELVIH CARTER, MAYOR EQUAL CPPORTUNITY EMPLOYER



City of Saint Paul

City Hat! and Court
House
15 Wast Keflogg
Signature Copy Boulevard

Phone: 651-266-8560
Resolution-Public Hearing: RES PH 22.233

File Number: RES PH 22-233

Cansidering and adopting the Findings of Fast, Conclusions of Law, and Recommendation of
the Administrative Law Judge, and requast of the Department of Safety and Inspections o
upwardly depart to revocation of the Gigarette/Tobacco license held by Bright Star ing., dibfa
Tem and Joe's Market, for the premises located at 834 Westem Avenue. {Public hearing
closed and laid over from Seplember 14, 2022.)

WHEREAS, the Clgarette/Tobacco license held by Bright Star Inc., dib/a Tom and Joe's Market {the
“Licensee™), for the premises located af 684 Western Avenue {the "Licensed Pramises®) was the
subject of a Notice of Viclation and Request for Upward Departure to Revecation {the “Notice”) by
the Department of Safety and Inspections ("DSI") on March 22, 2022; and

WHEREAS, the Notica oufiined the City's basis for the recommendation for adverse action and
upward depariure to revocafion; and

WHEREAS, the Notice alieged that, during a complaint-based inspection on January 8, 2022, a DS{
inspector and an nspector from the Minnesota Dapartment of Revenus (FMDR") obssrved and
documented with photographs multiple flavored product viclations that were located next to the
courtericash register In viclation of Saint Paul Legisiative Code section 324.07(); and

WHEREAS, the inspector also noticed hidden flavored tobaceo products in a bag under a plastic
chair, an open box of Newport menthol cigareties under the cash register, and unstamped
cigarettes found in a black jackaf; and

WHEREAS, due to the amount of flavored products found on the Licensed Premises and the
blatant, intentional nature of the viokations and the fotal disregard for ordinances, D3I believed that
substantial and compelling reascns existad to upwardly dspart from the presumptive penally of a
10-day ficense suspension and recommended an upward departure one box on the penally matrix
fo revocation of the Licensee’s Cigarette/Tobaceo license; and

WHEREAS, on April 11, 2022, the Cily received a letter from the Licenses’s attorney requesting an
svidentiary hearing before an administrative Iaw judge; and

WHEREAS, on July 13 and 15, 2022, a hearing was held beforg Administrative Law Judge Barbara
Case (the “ALJ"); and

WHEREAS, in support of the slHegations contained in the Nofise, the City filed exhibits with the
Office of Administrative Hearings, herein incorsorated as Exhibite 1-1 through 8; and

City of Salnt Paut Page 1 ' Printod on 92722



File Number: RES PH 22-233

WHEREAS, the Licensee also presented an axhibit and testimony for the consideration of the ALJ;
and

WHEREAS, on July 27, 2022, the ALJ issusd her Findings of Facf, Conclusions of Law, and
Recommendation (the "ALJ"s Reporf"), In which she recommended that the revocation of
Licenses's CigarettefTobacco license be affirmed; and

WHEREAS, at a public hearing on August 17, 2022, the City Council considered ali the evidence
contained in the record, incluging the ALJ's Report and exhibits; now therefore be it

RESOLVED, that the Counci! has considered the ALJd's report and hereby adopts it as the
Memorandurm and Conclusions of the City Couneil in this matter; and be it

FINALLY RESOLVED, that the Cigarette/Tobacco license heid by Bright Star Inc., dibfa Tom and
Joe's Market, for the premises located at 684 Western Avenue in Saint Paul |s hereby Revoked.

A copy of this resolution as adopted shall be sent by firs? class mali to the Administrative Law Judge
and to the Licenses,

At a meeting of the City Couneil on 9/21/2022, this Resolufion-Public Hearing was Passed.

Yea: 7 Counclimember Brendmoen, Coungiimember Tolbert, Councilmember
Noecker, Councitmember Prince, Counciimember Jalali, Councilmember
Yang, ahd Counciimember Balenger

Voie Aftested by

Council Secrefary Shap Moore

Approved by the Mayor % é/ 3 Date Q2212022

Melvin Carter 11

Aol A oo

Shari Moore

Nay:

Date /2112022

Clerk Date

CHly of Salnt Paul Page 2 Printed on 92722



File Number: RES PH 22.233

Shari Moere

Test Signhature Date
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